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Judicial Pensions 


THE Judicial Pensions Bill, published last week, provides a 
compulsory retiring age of seventy-five for High Court 
judges appointed in the future. The pension of a puisne 
judge is to be increased from £2,625 to £4,000. Pensions will 
be payable in future at progressively increasing rates depend- 
ing on length of service in the office. To be abolished is the 
tule that, in the absence of a certificate of permanent infirmity, 
there is no pension entitlement for a judge with less than fifteen 
years’ service. Provision is made to avoid prejudicing the 
interests of those appointed to the High Court from other 
judicial offices who retire after a short time. Judges who 
have retired before the Bill’s enactment will receive an 
increase in pension of 12 per cent. The decision to have a 
sensible pension scheme for judges is many years overdue. 
Mrs. Beatrice Webb once remarked that thirty years appeared 
to be the average period of gestation for social reform; we 
have speeded up the process in recent years so that it is some- 
thing of a modern record to have a Bill which seeks to put 
into effect recommendations first made by the Alwyn 
Commission in 1913. No longer shall we have the spectacle 
of judges heroically working out their fifteen years in order 
not to forfeit a pension. We confess to feeling sad at the 
prospect that all judges to be appointed in future will have 
to retire at seventy-five. The existence of an age limit on 
the bench, as in other fields of activity, would have deprived 
us in the past of some active service. It is difficult to find 
any other solution to the problem which does not involve 
invidious comparisons which few would be prepared to make. 


Verb. Sap. 


WHEN Mr. A. P. Haddock wrote “ Pay H. M. Collector of 
Taxes (who is no gentleman) the sum of £20”’ on the side of 
acow, and drove it to the tax office, he stuck a stamp on one 
of the horns to make his cow a valid negotiable instrument. 
But you cannot stick a stamp on an oral transaction, and some 
legal advisers, forsaking their traditional preference for 
“everything in writing,” have recently been casting round 
for ways of transferring valuable interests by word of mouth 
in order to avoid stamp duty. It is a long time since realty 
could be conveyed by handing over a twig or a sod in the 
presence of witnesses, but there seemed to be some scope for 
transferring equitable interests in personalty by oral declara- 
tions, if s. 53 (1) of the Law of Property Act, 1925, could be 
circumvented. In Grey v. Inland Revenue Commissioners and 
Oughtred v. Inland Revenue Commissioners, p. 896, ante, two 
attempts were made to do this, and with remarkable success 











CONTENTS 


CURRENT TOPICS: 
Judicial Pensions—Verb. Sap.—Partnerships for Barristers ?— 
Criminal Appeals to the Lords—County Justices in Boroughs— 
Radio-active Waste—Tax Relief for Stately Homes ?—Bills 
Pending—A Valid Marriage ?—Ignorantia Juris Non Excusat— 
Changes North of the Border 


OBSCENE PUBLICATIONS: THE NEW ACT oe -. 904 
RADIO ISOTOPES IN INDUSTRY AND INSURANCE .. 905 


COMMON LAW COMMENTARY : 
A Nice Simple Agreement. . 


A WILL OF ONE’S OWN—III 


LAW REFORM SERIES: 
Conveyancing 


LANDLORD AND TENANT NOTEBOOK : 
Assignor’s Liability 


HERE AND THERE 
CORRESPONDENCE 
IN WESTMINSTER AND WHITEHALL.. 


NOTES OF CASES: 
Crisp v. Daily Herald (1929) and Others 

(Libel Action Allowed to Hibernate ile Twelve Years: 

Poverty No Excuse for Delay) 
Elliott v. Grey 

(Road Traffic: aaa Insurance: “ Use” of 

Vehicle on Road) 8 if a3 
Endacott, deceased, In re ; Corpe | v. Endacott_ 

(Charity: Bequest to Parish Council: “ For the 
of Providing some Useful Memorial to —— 2 
Whether Valid Charitable Trust) 

Hazeldine and Others v. Minister of Housing and Local 
Government and Another 

(Housing: Compulsory Purchase: Power of Police 
Authority to Acquire Land for “ Functfons dis the 
Police "> 

Kensington Borough Council v. Walters. 

(Road Traffic : Local Government : Damage to Property 
Vested in Local Authority: Recovery of Expenses va 
Repair) ‘ 

London County Council v. Henry Boot e Sons, Ltd. 
(Building Contract : Wages : Holiday Credits) 
Newton v. Edgerley 

(Negligence: Injury Caused _ Child with sasineaaaen 

Liability of Parent) . 
R. v. Burnham, Bucks, Justices ; 3 ex parte Ansorge 

(Plea of Guilty Referable only to Second of Two Informa- 
tions: Non- ieee - Accused — Justices : 
Certiorari) ; 

R. v. Davis 

(Criminal Law: Caution : Prisoner's Silence: 

Comment in Summing-up) ws “a 
R. v. Long 

(Criminal Law: Preventive Detention: Section 23 
Notice : Length of Notice Required) 

Reardon Smith Line, Ltd. v. Ministry of Agriculture, 
Fisheries and Food; Garibaldi Societa Co-operative di 
Navigazione A.R.L. v. President of India; Carlton 
Steamship Co., Ltd., and Another v. Ministry of Agricul- 
ture, Fisheries and Food ; Cape of Good Hope Motor Ship 

» Ltd. v. Same; Miramar Compania Naviera S.A. + 
Government of the Union of South Africa 

(Shipping: Exceptions Clause in Charter-party: 

Strikes) 56 Ks eS “e os a“ Re 
Riordan v. War Office 

(Crown: Civil Servant: Terms of Employment: 
Purported Exclusion of Crown's — to Dismiss at 
Pleasure) < cs oe ne a 


POINTS IN PRACTICE 





902 [Vol. 103] 


before the court of first instance, but the decisions were 
reversed on appeal, and the House of Lords has now upheld 
the Court of Appeal. In Grey’s case the House of Lords held 
that in s. 53 (1) (c), which requires a disposition of an equitable 
interest to be in writing, the word disposition has a wide 
meaning and is not confined to assignments. Oughtred’s 
case evidently caused more difficulty, because the House was 
divided three and two; the principle laid down by the 
majority was that a transfer is still a transfer on sale of any 
property, within the Stamp Act, 1891, although it passes a 
bare legal estate, the beneficial interest having passed under 
an earlier verbal agreement. The less adventurous of us 
may feel relieved, as a result of the decisions, that we do 
not have to advise clients on the pros and cons of saving 
stamp duty by these particular devices. 


Partnerships for Barristers ? 


THE LorpD CHIEF JusTICE has added his voice to those who 
are urging some fundamental changes in the organisation of 
the legal profession. Last week he advocated a radical 
break with tradition when he suggested that barristers should 
be able to form partnerships. This is only one of several 
good ideas which have been thrown out in isolation over the 
past few years, but nothing ever seems to happen. What, for 
example, is being done about the proposal to make it easier to 
transfer from one branch of the profession to the other ? 
In our view it is time that someone or some body took a grip 
of the whole problem in all its aspects. Since any change of 
substance must inevitably affect our branch of the profession, 
we suggest that the Council of The Law Society are the obvious 
body, that they should take the initiative quickly and gather 
the support of the Bar Council. All the facts are known ; 
admittedly there are plenty of people ready to shout that 
nothing can be done, but the Council in recent years have 
never been reluctant to expose themselves to fire. 


Criminal Appeals to the Lords 


No one will be more relieved that the certificate procedure 
under s. 1 (6) of the Criminal Appeal Act, 1907, is to be 
abolished than past, present and future law officers. It is 
an anomaly that the final decision whether to allow a criminal 
appeal to the House of Lords should rest with one who may 
have been actively engaged in the case. There is no possible 
reason for keeping the law as it is and the only thing which 
puzzles us is why the change was not made long ago. So 
far as we are aware, it has never been suggested that an 
Attorney-General has ever been swayed in reaching his decision 
by his connection with the prosecution. But it is accepted 
that, although the functions of centre-forward and referee are 
physically compatible, it is preferable that they should be 
discharged by two persons. A law officer who refuses his 
fiat is inevitably exposed to criticism and it is right that the 
theoretical basis for such criticism should be removed. 


County Justices in Boroughs 


IN a judicial inquiry held in 1947, relating to the conduct of 
some magistrates, LoRD TUCKER said that where a magistrate 
or magistrates’ clerk was charged with a criminal offence, 
arrangements should be made for magistrates from another 
division to sit to hear the case. 


The reasons are obvious 
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enough in view of the suspicion which would arise were the 
magistrate to be tried by his own friends and colleagues. 
County magistrates can sit in any division of the administra- 
tive county and no difficulty arises in implementing Lord 
Tucker’s suggestion where such a magistrate is charged, so 
that a magistrate in a southern part of a county can be tried 
in his own court by magistrates from the northern part. 
However, if the magistrate acts for a county borough or a 
non-county borough having its own magistrates’ court 
committee, it seems that he can be tried by magistrates 
of the borough only, for county magistrates have no jurisdic- 
tion in such boroughs (see Halsbury, 3rd ed., vol. 25, pp. 117 
and 119). The point must have arisen recently in a county 
borough in Yorkshire where two of the magistrates were 
among a group of defendants charged with conspiracy to defeat 
the course of justice. Before the depositions were taken, it 
was said in the Press that county magistrates would conduct 
the preliminary hearing, but it is not certain whether in fact 
they did so. If they did, we do not know how the difficulty 
mentioned above was overcome. It may be that county 
magistrates were specially appointed as magistrates for the 
borough or there is some special arrangement in the particular 
area. Anyhow, the defendants were committed to assizes 
and the judge of assize, if the point is taken, no doubt will 
give leave for a bill of indictment to be preferred before him 
forthwith, so taking the point will be but a barren victory. 


Radio-active Waste 


THE Government is getting to grips with a problem which 
has not existed for very long but which is becoming increasingly 
important. That problem is to create machinery for 
adequate supervision of the disposal of radio-active waste. 
The Radio-active Substances Bill provides for registration 
with the Minister of Housing and Local Government (or in 
Scotland the Secretary of State) of radio-active materials by 
their users. The Minister’s approval will be required before 
disposal can be made of any radio-active waste. A national 
disposal service will handle such wastes as cannot safely be 
managed by the local authorities, and the present temporary 
controls over the Atomic Energy Authority and other licensed 
nuclear installations are to be made permanent. 


Tax Relief for Stately Homes ? 


Last week the EARL OF CRAWFORD, the chairman of the | 


National Trust, suggested at the annual meeting of that 
body that famous English country houses should be granted 
exemption from estate duty like works of art. The exemption 
should be conditional on the houses not being sold by the 
families. Although most people would wish to see preserved 
as many stately homes and their grounds as possible, any 
implementation of the Earl’s suggestion may cause difficulties 
of definition. One possible test could be based on the extent 
of support received during the months when on certain days 
the country houses and their parks are open to the public. 
This test, however, might be self-defeating because if the 
ownership of any given estate can be proved to be a paying 
proposition, to the extent that it is, there would be so much the 
less justification in exempting it from estate duty. If a 
suitable definition can be devised, a case might well be made 
for treating all eligible estates as agricultural property for 
purposes of the 45 per cent. reduction in rate for agricultural 
property under s. 28 of the Finance Act, 1949; this would 
assist estates not qualifying for any such relief at present. 
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Bills Pending 


THE printing presses will be busy for some time to come 
publishing the text of and comments on Bills, both public and 
private. Judging from a scrutiny of the private members’ 
Bills which have been introduced, it looks as though the hope 
that we expressed at p. 800, ante, will be realised. This was 
that there would be plenty of opportunity in the new Parlia- 
ment for debates on proposed amendments to lawyers’ law 
and on private members’ Bills. To mention some of those 
Bills which have caught our eye in the order allocated for 
second reading, we see that Mr. pu CANN is to introduce a Bill 
to amend the law governing the making of contracts by or on 
behalf of bodies corporate. No doubt this Bill will have been 
prepared in the light of the recommendations made in the 
Eighth Report of the Law Reform Committee considered at 
p. 1, ante ; we hope, however, that any debate next Friday on 
this Bill will be wide enough to cover the question of the use 
of seals generally which we raised last year (102 So. J. 833). 
Due for debate on 11th December are Mr. Marsn’s Bill 
designed to introduce minimum standards for health, welfare 
and safety in offices ; Commander MAITLAND’s to amend the 
Local Government Superannuation Act, 1937, as regards the 
investment of funds, and Mr. SToREy’s revival of a topic 
debated by the last Parliament, that of control of mock 
auctions. Subjects for Bills to be debated next year include 
admission of the Press to meetings of public bodies, road 
safety generally, and also the variation of age limits for holders 
of licences to drive motor cycles and mopeds ; abolition of 
the National Insurance earnings rule in relation to widowed 
mothers ; compensation for the victims of certain criminal 
offences against the person and their dependants; the 
extension of the franchise to all persons of or over eighteen ; 
relief from death duty on that portion of an estate which 
passes on the death of one spouse to the other where their 
incomes were treated as one for income tax purposes up to the 
time of that death ; noise abatement ; company law amend- 
ment to control the solicitation of money from the public ; 
amendment of the provisions of the Agricultural Holdings 
Act, 1948, relating to the compensation for disburbance ; 
and leasehold tenure in Wales. 


A Valid Marriage ? 


AN infant’s parents refuse to give their consent to her 
marriage and she makes an unsuccessful application to a 
magistrates’ court for consent to the marriage. Nevertheless, 
the young couple make arrangements for the publication of 
banns and, without the knowledge of the girl’s parents, 
the marriage is duly solemnized in church. Is this a valid 
marriage ? This situation arose recently at Dartford, in 
Kent, and, in our view, this question should be answered in 
the affirmative. In Diddear (falsely called Fawcitt, otherwise 
Savill) v. Fawcitt (1821), 3 Phill. 580, a marriage of an infant 
was clandestinely solemnized, without the knowledge of her 
father and mother, and in defiance of their repeated prohibi- 
tions. Sir William Scott held that the marriage was valid as 
“the want of consent to a marriage by banns, is of no 
consequence.”” The Marriage Act, 1949, does not appear to 
have affected this decision. Section 25 of that Act provides 
that a marriage according to the rites of the Church of England 
on the authority of a publication of banns which is void by 
virtue of s. 3 (3) shall be void, but such a publication is void 
only where “any person whose consent to the marriage 
would have been required under this section in the case of a 
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marriage intended to be solemnized otherwise than after the 
publication of banns, openly and publicly declares or causes 
to be declared, in the church or chapel in which the banns 
are published . . . his dissent from the intended marriage ” 
(s. 3 (3)). 


Ignorantia Juris Non Excusat 


WHERE a contract is not unlawful on its face, and is capable 
of performance in a legal way, but was made by both parties 
with the intention that one of them should use the subject- 
matter of the contract to do an act forbidden by statute, 
and it is found that both parties were unaware at the time 
of making the contract that the act was forbidden, is the 
contract void or unenforceable under the maxim ex (furpi 
causa non oritur actio? Surprisingly, perhaps, there is little, 
if any, authority upon the point, although in Waugh v. Morris 
(1873), L.R. 8 Q.B. 202, Blackburn, J., thought that “ where 
a contract is to do a thing which cannot be performed without 
a violation of the law it is void, whether the parties knew the 
law or not.” The question arose in Reynolds v. Kinsey 
[1959(4)] S.A.L.R. 50, a recent decision of the Federal Supreme 
Court confirming a finding by the High Court of Southern 
Rhodesia. In 1954 the appellant sold to the respondent his 
contracting business. The assets of the business were good- 
will, certain unfulfilled contracts, a small plant and two 
mining claims on which the appellant had housed the sixty 
Africans who constituted his labour force, the transfer of 
such claims constituting a substantial portion of the con- 
sideration for the sale. However, unknown to either of the 
parties, it was illegal under the Land Apportionment Act, 
1941, to house African employees on the claims. The 
purchase price of £6,000 had been paid but the contract of 
sale provided for the continuation of payments to the 
appellant of 10 per cent. of the gross returns of the business 
for as long as it was owned by the respondent. The appellant 
sued for the payment of the percentage of the gross returns 
after April, 1957, and the defence was that the main con- 
sideration for the contract, the housing of Africans on the 
claims, was illegal. After a careful examination of many 
English cases, the court upheld this submission as ignorantia 
juris non excusat. Briccs, F.J., said: ‘On principle, and 
in the absence, as I see it, of authority, to the contrary, 
I think that the parties’ ignorance of the law in this case 
did not save them from the application of the rule that the 
court will not enforce a contract made with the intention 
that one party to it should do in consequence of the contract 
an act forbidden by law.” . 


Changes North of the Border 


WE are sometimes taunted by Scotsmen about the archaic 
state of English law, and we are therefore encouraged to 
some extent by the news that the Scots are considering the 
abolition of trial by jury in civil actions. We ourselves have 
gradually edged the jury out of existence in all save a small 
proportion of civil actions, although it is interesting to see 
that the majority of the Strachan Committee in Scotland 
would favour retaining juries for cases of personal injuries 
as well as for breach of promise, false imprisonment and the 
rest of the small group where a jury can be obtained as of 
right in England. One somewhat cynical observation which 
the majority make is that the inscrutability of a jury’s 
verdict tends to discourage appeals and in that respect is 
not a bad thing. 
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OBSCENE PUBLICATIONS: THE NEW ACT 


AN article in this journal on 24th April (p. 317, ante) on the 
fortunes of the Obscene Publications Bill then about to 
enter its House of Commons report stage, concluded with the 
impression that the Government would try to strengthen it 
considerably. The Government had, so to speak, adopted 
the Bill without taking it off its parents (after a three years’ 
battle in which the Bill had often seemed at death’s door) 
by the unusual and, some would argue, unconstitutional 
step of taking over merely the title and then tabling contents 
that were virtually new from beginning to end. In Committee, 
Mr. Roy Jenkins and his supporters had whittled these down 
to something resembling the original clauses, the Solicitor- 
General seeming, as this process went on, somewhat unpre- 
pared for the strength of the opposition and disposed to run 
away in order to fight another day. (‘‘ We shall have to 
re-examine this, of course, between now and the report stage.’’) 

As it turned out the report stage in the Commons produced 
only two short tussles. The first resulted in the surrender 
by the Jenkins forces, in return for the admissibility of expert 
evidence about “‘ literary and artistic merit,” of their rather 
fond requirement that the Director of Public Prosecutions 
be responsible for all cases brought under the Act, whether 
criminal or administrational. (The Director's disappearance 
from the statute will in practice make little difference ; all 
the criminal cases are reported to him anyway, and proceedings 
in rem will be safeguarded against frivolity by a provision 
enabling the court to order payment of costs by rash 
informants.) Secondly, the Solicitor-General tried to widen 
the definition of “ publish” by adding the words “ gives 
and “lends” to the phrase “‘ distributes, circulates, sells, 
lets on hire,” etc., and by bringing films and gramophone 
records within the Act. This the Commons rejected. 

Difficulties in the Lords 

But in the House of Lords both these spectres re-appeared, 
and the original sponsors of the Bill were not only highly 
disturbed at the sight of them but considerably put out 
because their disappearance had been part of a tacit bargain 
with the Government forces behind the scenes. In the 
House of Lords, however, the Bill was in the hands of 
Lord Birkett, a fact which enabled all its sponsors to relax 
gratefully ; and indeed the speech with which he introduced it 
(House of Lords, Hansard, 2nd June, 1959) may long serve as 
the best available brief account of the obscenity laws and what 
the new Act was doing to them. It was as skilful and enter- 
taining a summing-up as even their lordships will have heard 
for a long time. Rather than imperil the Bill that had 
survived so many adventures, they accepted the “ gives 
or lends” addition; and they made the clause about 
films and gramophone records acceptable by expressly 
excluding radio, television and cinemas. Publishing an 
article thus becomes the act of a person who (a) distributes, 
circulates, sells, lets on hire, gives, or lends it, or who offers 
it for sale or for letting on hire, or (b) in the case of an article 
containing or embodying matter to be looked at or a record, 
shows, plays, or projects it. 

There was much uneasiness about “ gives or lends.”’ There 
still is, and it is likely that only the passage of time will 
assuage anxieties which are in fact groundless. The anxiety 
is that men may now be penalised for lending each other 
their treasured private editions of Burton’s “ Arabian Nights ”’ 
or even Gibbon’s “ Roman Empire ”’, and it is odd that so 
little was said by Government or other speakers to dispel 
such fears. It is odder still that the Lord Chancellor, 


‘ , 


justifying the “ gives or lends” amendment by invoking the 
“sexual aberrationist ’’ who gives or lends erotically exciting 
pictures to young people, said that without the proposed 
amendment “ it would be necessary, if he was out of the Bill, 
to commence a prosecution at common law” (Hansard, 
2nd June, col. 526), and that ‘then you would have one 
count of your prosecution under the Bill and another count 
at common law, where you would be applying a different 
standard of obscenity.”” It may perhaps be said without 
disrespect that cl. 2 (4) of the Bill—it is now s. 2 (4) of the 
Act—provides a complete answer to this : 

‘““a person publishing an article shall not be proceeded 

against for an offence at common law consisting of the 

publication of any matter contained or embodied in the 

article where it is of the essence of the offence that the 

matter is obscene.” 
In other words the common law about obscene books, pictures 
or other tangible things is dead. A leading article in 
The Times on the morning of the Lords’ debate (22nd July) 
had used much the same argument as the Lord Chancellor’s, 
apparently overlooking cl. 2 (4). The real safeguard for 
the bibliophile who lends his ‘‘ Decameron” to a kindred 
spirit is that a prosecution, if anyone were foolish enough to 
launch it, would have to prove that the effect of Boccaccio 
(or Burton, or Gibbon), taken as a whole, was such as to tend 
to deprave and corrupt the borrower, “ having regard to all 
relevant circumstances ’’—which must include the borrower’s 
age, mental capacity, and standard of literacy—and that 
those authors, after all these years, were without “ literary, 
artistic, or other merits.” 

Radio censorship risk 

The other misgiving, which at one point was alienating 
some of the sympathy at first accorded to the Bill by 
“ progressives,” concerned the inclusion of everything 
“containing or embodying matter to be read or looked at 
or both, any sound record, and any film.’”’ As it originally 
stood, this would have brought all radio and _ television 
programmes, and all films, within a_new statutory censorship. 
The inclusion of gramophone records was bad enough, they 
thought—though there seems to be a fairly steady trade in 
bawdy gramophone records, mostly produced abroad and 
often impounded (with many embarrassing mistakes attri- 
butable to ambiguous ‘“ pop” titles) by our world-weary 
customs officials. But the “ threat ”’ to radio and television, 
and the implication that the British Board of Film Censors 
is not up to its job, aroused many apprehensions. The 
Government allayed them by means of a proviso that the 
Act should not apply to “‘ anything done in the course of 
television or sound broadcasting,” or to anything done in a 
cinema (though cinema shows in “ private houses to which 
the public are not admitted ” will be specifically vulnerable). 

The defence of “‘ public good,” long available in some of the 
Commonwealth countries, is now a part of the English law 
of obscenity. A book or thing can, in contemplation of law, 
be both “‘ obscene ”’ and for the public good—if its publication 
can be shown to be “in the interests of science, literature, 
art, or learning,” or, in a phrase of unpredictable and rather 
puzzling scope, ‘‘ of other objects of general concern.’’ (It 
is possible that this last phrase may be designed to protect 
books giving graphic accounts of wartime atrocities, the 
exposure of which, whatever the motives of the writer, may 
conceivably be for the “ public good ” though the book falls 
a long way short—as such books tend to do—-of literary 
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excellence.) Section 4 (2) specifically declares that the 
opinion of experts on these matters ‘“‘ may be admitted,” 
which would appear to be synonymous with the original 
phrase “ shall be admissible,” but found more favour in the 
eyes of the law officers—who thought that the latter sounded 
improperly mandatory. The fact that it may be admitted 
“either to establish or to negative”’ the defence of public 
good suggests that the courts may soon be listening to 
prolonged battles between opinionated men of letters, whose 
reviews in the literary periodicals can sometimes show such 
startling divergencies of judgment. 


RADIO ISOTOPES IN 


Ir is common knowledge that for a number of years, since 
they became readily available, radio-active substances have 
been used in industry for a variety of purposes. The uses 
are multifarious—for checking the thickness of materials, 
for checking that cartons and tubes are full, for radiography 
of castings and welds in metal, for ionising the air around any 
source of static electricity, for checking the flow of liquids, 
and even distinguishing between different fluids in the same 
pipe-line. No attempt can be made to compile a complete 
list, which would be out-dated as soon as finished, but it is 
sufficient to say that many industries use these isotopes 
to-day, and many more will no doubt use them in the future. 
For an account of action on radio-activity taken by the 
Government, reference should be made to the Ministry of 
Housing and Local Government’s Circular No. 57/59 dated 
29th October, 1959. It is here intended to indicate some of 
the considerations affecting insurance which arise from use 
of isotopes in industry. 

It must be conceded that radio isotopes present a hazard, 
and as such, their storage and use in any premises or on any 
site constitute material facts which must be declared to the 
insurers concerned ; otherwise the insurer is entitled to avoid 
the policy for lack of such notification. If notification is given 
it is quite likely that the insurer will send a fire surveyor 
to examine the placing of the isotope and enquire as to its 
method of use, how and when it is moved or changed, where, 
when and how it is stored. From experience in other factories 
a surveyor may be able to suggest improvements in siting, 
operation or storage conditions, but the main function of a 
fire surveyor is to envisage how the fire risk is affected, not 
to see to all safety precautions. 

Radio isotopes are not, as radio-active material, inherently 
inflammable and the chance of fire being caused by them is 
remote. In fact, with isotopes used to allow static electricity 
to leak away, the very purpose of the installation is to prevent 
electrical discharges which may cause fires. There is a risk 
when radio-active materials may be involved in a fire. Some 
materials are soluble in water, others are of low density, 
and in the event of fire they may be carried away by running 
water. For this reason firemen will usually leave alone any 
area where there are radio isotopes and merely confine the 
fire. This inevitably means that the fire, even if localised, 
will be more serious than if immediate extinguishment were 
possible, and there is the concurrent danger that in letting 
the fire burn out while contained, it may get out of hand. 
It is clear, therefore, why to fire insurers the presence of 
tadio-active substances is a material fact—the fire damage 
likely to be suffered may be greater when such substances 
are involved. 
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On reflection it seems that, apart from the exemptions for 
radio, television, and the cinema, one other kind of ‘‘published”’ 
obscenity still keeps the common law on this subject alive. 
This is the indecent dialogue, recitation, mime, or physical 
display, put on as an entertainment, public or private—without 
script, book, “ props,” or other impedimenta that could fall 
within s. 1 (2) as an “article.” With that exception, this 
most subjective of all our social anxieties—the protection of 
the susceptible A by the less vulnerable B against the books 
that are bad for him—is now on a fully statutory basis. 


C. H. Ropu. 


INDUSTRY AND INSURANCE 


Notification procedure and decontamination 

Correctly, the presence of such materials should be notified 
to the factory inspector, who in turn will notify the fire 
authorities. Fire brigades are, in general, advised to leave 
radio-active materials alone—the risk of their being dissolved 
or otherwise carried away by water is too great and, even 
should they not penetrate to the public sewers (to the alarm 
and consternation of the public health authorities and anyone 
else who learns of the fact), being carried by water would 
spread radio-active contamination over a wide area. The half 
lives of isotopes used in industry vary a lot according to the 
purpose for which they are used, and while in the case of some 
materials it would be feasible to leave them for a few days 
or weeks and allow the level of radiation to decrease to 
negligible proportions, in other cases the contamination 
would remain for years. In such a case decontamination is 
called for, which may result in considerable expense and 
inconvenience and may lead to a longer period of loss of 
production than that resulting from fire alone. This in turn 
would give rise to a claim under a consequential loss policy. 
Even when firemen avoid radio isotopes, automatic sprinklers 
may not be so selective and it is a question of deciding whether 
to place sprinklers near radio-active materials or not. This 
is a problem which must be decided in each individual case 
according to the circumstances, for the reduction in premium 
allowable for fully sprinklered installations may be offset 
by additional premium to take into account the risk of 
water-borne radio-active contamination. 

The suggestion of contamination of public sewers by water- 
borne radio-active matter has been mentioned, but this, and 
the risk of injury to firemen, is not the only public liability 
risk which can arise. Isotopes in use are fitted into screened 
holders so arranged that radiation is given off in the desired 
direction only and this direction is so aligned as not to affect 
anyone standing near or passing by. Isotopes have to be 
renewed from time to time, and there is always a chance of a 
used element, which may still be a hazard to health, being 
discarded and cast out on to a rubbish tip. Reports of the 
finding of such sources are published in the Press from time 
to time. A user who allows a source to be cast away in this 
way has not exercised such reasonable care as he ought to 
have done when handling such dangerous materials. Ther 
is also a danger to visitors, whom, not unnaturally, it is the 
intention of the occupier to impress. Demonstrations may 
give rise to the escape of ionising radiations and with some 
sources, such as those for radiography of heavy steel plate, 
the level of radiation is exceedingly high. To expose one’s 
guests to dangerous doses of radiation is tortious as well as 
inhospitable. 
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Other risks from radio isotopes 


Radio isotopes are also used by public works contractors, 
not only for radiography, but also for such things as leak 
detection in pipes. This latter involves filling the pipes in 
question with a solution of radio-active material. This 
liquid subsequently has to be disposed of and this could involve 
a risk should it be poured away too soon. In the case of 
radio-active sodium bicarbonate, the level of radiation will 
have decayed to a safe level in one week from the material 
first being used and if retained for this time no danger is to 
be anticipated. On the other hand, if discharged too soon, 
rivers, streams or sewers may be temporarily contaminated, 
which may have adverse results, particularly upon fish. 


A further risk on contractors’ sites is that of theft. Isotopes 
are packed in orange-coloured containers, and while this may 
warn adults it may attract children. Children can do a lot of 
damage on contractors’ sites and a contractor must be deemed 
to know this. Bearing in mind the judgment in Aldrich v. 
Henry Boyer (1958) C.L.Y. 2247, where it was held that a 
contractor should have taken steps to prevent injury to 
child trespassers, it must be expected that inasmuch as 
children will trespass, they must be protected against such 
dangers as ionising radiations. Further, should children 
attracted by the highly coloured boxes remove them and 
cause the radio-active material to be exposed and dispersed, 
it cannot be said dogmatically that the contractor would be 
under no liability : the serious nature of the danger requires 
precautions more stringent than those required to protect 
more common items of equipment. 


Employers’ risk 


So far as legal liability is concerned, however, the greater 
risk is as between master and servant. If properly installed, 
workmen can work regularly alongside radio isotopes without 
receiving more than a fraction of the maximum permissible 
weekly dose, and with the type of emitter used for thickness 
checking and in packet fillers, except when the isotope is 
being changed there is little danger. If a workman deliber- 
ately puts his hand into the beam in a packet filler he may 
suffer radiation burns, but usually he cannot readily obtain 
access to the beam to do this. Radiography, on the other 
hand, is a very different matter. For pipe welds the isotope 
is inserted into the pipe and exposed below the weld to be 
examined and photographic film is wrapped round the outside 
of the pipe. The gamma radiation penetrating the pipe 
produces an “‘ X-ray ’’ photograph on the film. The isotope 
should be exposed only when it is in position, but from time 
to time it is possible for it to be left exposed when witadrawn 
from the pipe and there are records of isotopes being ejected 
from their containing ““bomb.”’ In such cases professional 
decontamination is called for, but in the interim evacuation 
of the area is necessary, and failure to do this may lead to 
employees receiving dangerous doses of radiation. 
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It should not be imagined that there is a great danger in 
using radio isotopes. At present, with the care currently 
exercised, there is far less danger than, for example, from 
grindstones, which an employer uses at his peril. On the other 
hand, radiation injury is insidious and a prolonged period of 
immunity from accidents may lead to radio-active materials 
being regarded and handled with less respect than is their 
due. For this reason employers require to be on their guard 
to see, not only that a reasonably safe system of working 
has been established to use the materials, but also that such 
system is enforced. To give a simple example: isotopes are 
usually moved by remote handling equipment—but it would 
be very easy for a labourer to extract from its shield the 
aluminium container holding radio-active sodium bicarbonate 
and to carry it in his hand. Only continuous vigilance and 
awareness of the risks involved can avoid this. Skilled 
workmen will not take the risks, but in case of sickness or 
other shortage of labour an unskilled man may well be called 
upon to assist: he proves satisfactory and continues to 
assist, but he is untrained and does not appreciate the dangers 
involved and through this very lack of experience either 
suffers injury or causes injury to others. Such eventuality 
could easily occur in connection with radio-active substances 
as it has happened so often before in connection with other 
dangerous things. 

While employers’ liability policies contain a clause requiring 
the insured to exercise all reasonable care, the standard of 
care required differs from that applicable between master 
and servant and only gross and utterly unjustifiable reckless- 
ness or carelessness on the part of an employer should cause 
an insurer to invoke this clause, but evidence of unsatisfactory 
or inept systems of work would entitle an insurer to increase 
the premium charged for carrying the risk, and where radio- 
active substances are involved an employer must anticipate 
that an insurer will require to charge a higher rate unless 
conclusively satisfied that all materials used are and will be 
used safely. 

Insurers issuing both group personal accident policies and 
group life and pension policies will be interested in the fact 
that radio isotopes are used. In the case of personal accident 
insurance, if it is felt that the risk is so enhanced as to require 
alteration of the cover, instead of increasing the premium, it 
may be done by deleting cover in respect of injury or disease 
caused by ionising radiations. Life assurers, on the other 
hand, are reluctant to impose such limitations, but, bearing 


in mind the insidious nature of radiation damage and the, 


length of the period of assurance, which may be thirty or 
forty years, some increase in premium may be called for. 

It does not follow that all insurers will, as a matter of 
course, require a higher premium where radio isotopes are 
used, but they present a very real hazard and insurers are 
vitally interested in their installation and use, and, in view 
of their considerable pecuniary interest, require to be notified 
when they are taken into service. T. W. M. 





Honours and Appointments 

Mr. JoHN Paut HOLDEN, solicitor, of Sutton Coldfield, has been 
appointed Town Clerk of Sutton Coldfield with effect from 
14th November. Mr. Holden succeeds Mr. R. Walsh, O.B.E., 
who has retired after twenty-two years’ service as town clerk. 

Mr. HENRY PATTEN, solicitor, of Bradford, has been appointed 
Town Clerk of Bradford in succession to Mr. W. H. Leathem, 
who is retiring on 3rd December. 


Mr. MAXWELL JosEPH HALL TuRNER has been appointed an 
Additional Judge of the Mayor’s and City of London Court. 


Obituary 


Mr. GEorGE ARTHUR Lyon Hartrtov, solicitor, of Birmingham, 
died on 9th November, aged 71. He was admitted in 1919. 


Mr. Howarbd RICHMOND JOHNSTON, solicitor, of Worcester, 
and Worcester City Coroner since 1931, died on 9th November, 
aged 66. He was admitted in 1919. 


Mr. GERALD HEWETT WARNER, solicitor, of Fareham, Hants, 
died on 11th November. He was admitted in 1910. 
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Common Law Commentary 


A NICE SIMPLE AGREEMENT 


THAT is what the client often says he wants, and he leaves 
with you perhaps a few letters which the parties have exchanged 
setting out what their purpose and intention is. Sometimes 
he leaves “ heads of agreement ’’ consisting of a collection of 
disconnected sentences, or he may even have attempted to 
frame the agreement itself, in which case you find, as often 
as not, a jumble of paragraphs containing a good deal of the 
jargon of the industry, pious hopes about the parties consulting 
together over continuance of the agreement after a fixed 
period, and many things “ to be agreed” when the occasion 
arises. 
Intention 

The theme behind all these types of sketch of an agreement 
is, quite rightly, always the question of intention. ‘“‘ Letters 
of Intent ”’ so named are often exchanged as a preliminary 
step to the actual agreement and much money is often laid 
out on the strength of such letters notwithstanding that the 
language is usually, if not invariably, such that no binding 
obligation exists. 

Many commercial transactions have to be “ geared up” 
over a lengthy period: perhaps years. Designs must be 
got out, working drawings, models, mock-ups and perhaps a 
simulated production run, though we are speaking of the 
larger type of goods, particularly capital goods such as 
machine tools or heavy equipment. The manufacturer 
must satisfy himself that he can produce the goods that are 
wanted at a price and volume that is competitive. At the 
same time he wants to know that potential purchasers exist 
who will become actual purchasers when the goods are 
available. Tie potential purchaser, however, cannot always 
bind himself a long way in advance, hence negotiations are 
conducted on a non-legal basis and conclusions are tentative 
and hedged with all sorts of conditions. If it is a new machine 
or process then there must be an understanding or condition 
that until it has proved “ satisfactory,’ which generally 
means capable of producing the goods for continuous public 
sale on a commercial basis, obligations will not be assumed. 
At this stage one must be careful not to overlook the point in 
Branca v. Cobarro {1947| K.B. 854 to the effect that a 
“ provisional agreement ”’ is none the less a binding contract, 
so that if the fuller agreement contemplated cannot be settled 
the provisional agreement governs the matter: it is not the 
same as an arrangement “ subject to contract.”’ 


« 


Terms to be agreed 


The layman is fond of putting off present determination of 
the details of matters which may or will arise in the future. 
This applies particularly to the duration of an agreement ; 
if left to himself he will almost invariably say that it is to 
tun for, say, five years when the parties are to agree the 
terms on which it may be continued. Non-essential side 
issues which have possibilities for exploration are almost 
always left as something which the parties will do ‘‘ on terms 
to be agreed.”’ It is, of course, essential to point out, when 
translating these efforts of the layman into a legal agreement, 
that they have no legal force, and if the client points out that 
there is an arbitration clause one must, without going into 
the niceties of May & Butcher, Ltd. v. R. [1934] 2 K.B. 17n, 
Hillas & Co. v. Arcos, Ltd. (No. 2) (1932), 38 Com. Cas. 23, and 
Foley v. Classique Coaches, Ltd. [1934] 2 K.B. 1, tell him that 


an arbitration clause can only solve a dispute arising out of 
an existing contract, and cannot be used to determine what the 
terms of a projected contract ought to be and to settle them ; 
the parties must settle the terms for themselves. 

It is in connection with this sort of problem that one 
decides whether there is to be a “‘ nice simple agreement ”’ or 
a complicated one If the parties are content with something 
that covers the main terms and do not want to contemplate 
too deeply how various possible difficulties are to be dealt with, 
there is no harm in their “ to be agreed ”’ provisions. 


Across the Atlantic 

It is noticeable that on the whole agreements drawn up 
by American lawyers are longer and fuller than the English 
counterpart. The Englishman, anxious to keep on good terms 
with the other party, seems easily embarrassed if asked to 
decide how various difficulties are to be dealt with. He 
fights shy of contemplating a dispute with the other side and 
fears that negotiations may be harmed if too many points 
are pressed home. The American often exhibits the same 
feelings but none the less seems to like to put as many pro- 
visions as possible in his agreements. The writer recently had 
to deal with a loan agreement emanating from that source 
which had forty-four large quarto pages of close print ; there 
were three pages of conditions precedent before the agreement 
should operate. Yet it would be difficult to point to anything 
in the document which did not cover a real risk and which one 
party or the other could not properly ask to be included. 

No doubt there are many factors in the commercial world 
of the two countries which differ sufficiently to bring about a 
different climate of opinion. There are the many State legis- 
latures which need consideration in inter-State trade and 
competition according to all accounts is fiercer. But perhaps 
the governing factor is that the American lawyer is often 
appointed a commercial negotiator ; he is in fact an attorney 
for the client, and, with the main principles no doubt settled 
by the client, he conducts the negotiations and settles the 
document. This is not an invariable practice, but one gets 
the impression that the American lawyer "takes a greater 
part in negotiations than does his English counterpart. 
Contracts in consequence tend to be drawn from the start 
by the lawyer. The larger companies will have their own 
legal staff who will have standard form contracts and in-these 
circumstances the contract produced is not likely to be short 
or simple. 

A good example of an English standard form contract 
which cannot be described as simple yet is freely accepted by 
everyone is the R.I.B.A. contract for the construction of a 
building: that fairly lengthy document by no means covers 
all contingencies, but it does attempt to cover many events 
which are not everyday occurrences. 


Preference 

Can we learn something from the more complex American- 
type document ? It is worthy of study and here and there a 
clause may be picked up which might usefully be adopted 
on future occasions. So far as principle is concerned one 
would say that the more one can cover in the initial agree- 
ment the less likelihood is there of disputes in the future, 
and in consequence one would say that within reason the 
fuller document is better for the client if he is willing to 








908 [Vol. 103] 


settle the terms of the subsidiary clauses. We see therefore 
that the type of document which emerges on the average 
depends on the temperament of the clients and, to a large 
extent, what is traditional. At one time lawyers were 
rightly charged with being unduly verbose, whereas to-day one 
often meets documents which lean over backwards so far 
(perhaps with that charge in mind) to avoid being wordy 
as to be inadequate. It is desirable surely to be terse but 
complete. In this connection one danger is that one must not 
be tempted to approve a draft without comparing it with 
some standard form or precedent to ensure that some con- 
tingency has not been provided for which reasonably ought 
to be considered. In these post-war years there has been 
a great deal of interchange of technical information between 
this country and America so that many English business men 
have seen and entered into such agreements, and have no 
doubt been concerned in their application. 
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Depends what you want 


Consequently, whereas at one time one would hesitate before 
producing a lengthy complex document, nowadays, if the 
occasion demands it, one can at least think of it and suggest 
points that it might be wise to cover such as would produce 
this type of agreement. You cannot have it both ways ; the 
more formal and legalistic your agreement is the more the 
parties will feel themselves tied up. The impression one 
gets is that the English business man likes to keep things as 
informal as he safely can: he wants a reasonably limited 
obligation so as to give freedom to change course from time 
to time as circumstances dictate. In fact he usually wants a 
nice simple agreement. 

One must consider in all cases whether it is proper to point 
out that such an agreement is likely to lead the parties into a 
nice complicated dispute. L.W.M. 


A WILL OF ONE’S OWN-—III 


In the average will nothing causes more trouble than the 
trusts for sale and investment. They are tedious to draw, 
difficult to understand and more often than not quite unneces- 
sary. If the testator understands them at all his usual 
reaction is: ‘Oh, but I don’t want everything to be sold,” 
and off one has to go again with the old explanations that the 
will does not really mean what it appears to say. 

There are three possible reasons for using a trust for sale :— 


(a) Ifthe testator has land which is to be given to someone 
for a limited interest, and it is desired to avoid the operation 
of the Settled Land Act, 1925, then a trust for sale is 
essential. This is a perfectly sound reason where it applies, 
and if the land is to pass the same way as the residue it is 
convenient to give the whole of the residuary estate on 
trust for sale. 

(b) To draw to the attention of both executors and 
beneficiaries that the executors have full powers to 
administer the estate. This would be a more convincing 
reason if the form of trust for sale normally adopted were 
immediately intelligible either to executors or beneficiaries. 

(c) Habit. This is no reason at all. 


The fact is that all executors have adequate powers under 
the Administration of Estates Act, 1925. Section 39 provides 
that personal representatives shall, for purposes of administra- 
tion, or during a minority of any beneficiary or the subsistence 
of any life interest, or until the period of distribution arrives, 
have all the powers conferred by statute on trustees for sale. 
If one were to refer to s. 39 every time one felt the urge to 
insert a trust for sale in a will, the temptation could probably 
be resisted in three cases out of four. 


But in spite of this an enormous demand for trusts for sale 
exists, and we therefore continue Henry Jones’ will by 
supplying a precedent. 


Form of will (continued) 
12. I give everything felse} I have to my executors 
who are to take these steps : 

(a) To sell everything not already in the form of cash, 
but my executors can postpone the sale of any particular 
item for as long as they think it advisable. 

(6) To pay my debts, the expenses of my funeral and 
of administering my estate, and my legacies. 


(c) To invest what is left in the investments mentioned 
later. 

(d) To pay the income of my estate to my wife for the 
rest of her life. 

13. After my wife’s death my estate is to be divided 
equally between my children. This means all my children 
who survive me [who survive both my wife and me] and 
reach the age of twenty-one. 

14. If any child dies before fulfilling these conditions, 
but has children of his own who survive me [survive both 
my wife and me] and reach the age of twenty-one, then 
these grandchildren of mine are to divide equally between 
them the share their parent would have received if he had 
lived long enough. 

15. Neither the Apportionment Act, 1870, nor any of the 
rules of equity about apportionment, are to apply to my 
estate. 

16. My trustees can choose any type of investment for 
my estate, just as if they were investing their own money. 

17. I give my trustees these special powers : 

(a) To pay my wife whatever sums they decide from 
my capital [wp to a total of half my estate]. 

(b) To lend capital to my wife without charging her 
interest and, if they wish, to arrange that the money 
need not be paid back until she dies. : 

(c) To buy a house and furnish it for the use of anyone 
interested in my estate. 

None of these powers can be exercised by my wife while 
she is the only trustee. 

18. Any house in which my wife is living is not to be sold 
without her consent and my trustees can make what 
arrangements they choose with her about rent, rates, 
insurance and repairs. 

19. My trustees can allow investments to be held in the 
name of a responsible nominee company. 


Notes 

12. The direction to pay debts, funeral and administration 
expenses and legacies is not essential, since these must be 
paid before residue is ascertained, but it reminds the executors 
of the order in which to carry out their duties. The fear of 
estate duty on Subsequent deaths makes the draftsman chary 
to-day of tying up an estate too rigidly, but in the case of 
the widow the more tying-up the better. Any capital passing 
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on her death of which she has not been competent to dispose 
will be covered by the surviving spouse exemption. It is 
best to give her only the income of the residuary estate, and 
if this is likely to be insufficient for her the trustees can have 
a discretion to release capital, or to lend it to her. 


13. In drafting the ultimate gift of residue to the children 
it has to be decided whether the children who qualify are 
those living at the testator’s death, or whether they must also 
survive his widow. It is more usual to allow the interests 
to vest in any children who survive the testator and reach 
twenty-one, but if the point is put to the testator he may 
prefer that the estate of a child dying after him, but before 
his widow, should not be entitled to a share. The case of 
grandchildren whose parent fails to take a vested interest 
is looked after by the next clause. 


14. The familiar substitution clause is required because 
s. 33 of the Wills Act, 1837, does not apply to class gifts and 
these gifts do not pass to the issue of a child who dies before 
the testator. Our precedent refers only to children of a 
deceased child, because it is normally sufficient to cover the 
grandchildren of the testator; some forms substitute the 
issue of a deceased child, and if this is done it is necessary to 
say that the division is per stirpes or per capita. We freely 
confess that there is no substitute for these two esoteric 
phrases. 


15. Few of us can remember which is which of the rules 
in Allhusen v. Whittell and Howe v. Dartmouth, but we all 
know that no one wants to be bothered with either. It is 
also easy to forget that apportionments may be required 
between tenant for life and remainderman of dividends 
accruing due at the testator’s death, and again of dividends 
accruing due at the death of the tenant for life. This clause 
is intended to exclude every apportionment that the wit of 
accountants can devise. 


16. Whether the will contains an express trust for sale 
or not, it is necessary to widen the range of investments 
unless the trustees are to be confined to trustee investments. 
In spite of much agitation the list of investments authorised 
by s. 1 of the Trustee Act, 1925, has only been extended by 
the addition of building societies designated under the House 
Purchase and Housing Act, 1959, and the powers given to 
the court by the Variation of Trusts Act, 1958, have slightly 
reduced the urgency of the problem. The only real question 
is whether to give complete freedom of investment, or to set 
out a list of the types of investment authorised. Most 
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testators are prepared to rely on their trustees, and in practice 
it is usually best to give them unlimited powers. 


17. (a) The power to release capital to the widow is 
essential if the income of the estate may not be sufficient for 
her. It has to be carefully drawn to avoid complications 
both for estate duty and income tax. If the power can be 
exercised by the widow as a sole trustee the benefit of the 
surviving spouse exemption from estate duty may be lost 
(Re Penrose ; Penrose v. Penrose [1933] Ch. 793), and any 
reference to supplementing her income may make the payments 
taxable in the widow’s hands (Cunard’s Trustees v. Inland 
Revenue Commissioners {1946} 1 All E.R. 159). It seems 
best not to specify any purpose for the advances but to give 
the trustees a complete discretion, and if they are careful 
to avoid making payments of regular amounts, there is 
little risk that the capital will be converted into taxable 
income. 

(b) An alternative to the power to release capital is the 
power to lend capital to the widow. The advantage of this 
is that the amounts will remain owing and can be deducted 
from the widow’s free estate for the purposes of duty on her 
death, a convenient course when the beneficiaries of both 
estates are the same. 

(c) Even a wide power of investment may not cover the 
purchase of a house producing no income because a beneficiary 
lives in it. 


18. Mr. Jones expects that Mrs. Jones will want to go on 
living in his house after he dies, but he does not like the idea 
of settled land (or would not if he knew what it meant). 
The simplest course is to include the house in the residuary 
estate which is subject to a trust for sale, but if nothing more 
is said Mr. Jones may feel that Mrs. Jones has no security. 
This clause will satisfy him that the widow can in fact stay 
in the house and that it will not be sold over her head. 


19. It is becoming common for large portfolios to be held 
in the names of nominee companies, and if the trustees want 
to take advantage of the investment service of one of the 
merchant banks they will probably be asked to agree to the 
securities being held by the bank’s nominee company. The 
advantages are the saving of time and expense on appoint- 
ments of new trustees and changes of investment, and we 
are inclined to think that in present-day c6nditions trustees 
would not, by taking this course, be failing in their duty 
of keeping the trust property under their control. Until the 
point is established an express power will reassure the trustees. 


(To be concluded) PuiLtip Lawton. 


“THE SOLICITORS’ JOURNAL,” 19th NOVEMBER, 1859 


On the 19th November, 1859, THE SoLicirors’ JOURNAL discussed 
current proposals to introduce compulsory examinations for 
admission to the Bar: ‘‘ The present Attorney-General has 
urged the question continually upon the attention of his 
colleagues and so far with success that the Middle Temple, of 
which that distinguished lawyer is a Bencher, has honourably 
led the way . . . and has at length induced the sister Society 
of the Temple and Gray’s Inn to affirm the expediency of 
establishing a compulsory examination . . . On Tuesday last 
the Benchers of Lincoln’s Inn met in post-prandial, if not in 
solemn conclave, and decided that learning was not to be tolerated 
within the precincts of the Inn, and that as long as a man eats 
his dinners and pays his fees, he is fully entitled to the privileges 
of the wig and gown. Now, as we are resolved that this matter 
Shall not drop... we put first . the deception which is 
practised on the public. Term after term an elaborate list of 


3 


lectures and subjects for examination is paraded by the Council 
of Benchers ; a list of prizes and certificates is put forward with 
equal pomp and the impression conveyed—and, no doubt, 
intended—is that the Benchers are really bestirring themselves 
to educate their students . . . the truth being that the number 
of students who go up for examination is . . . quite insignificant 
in comparison with those who are called to the Bar without 
giving any proof of the possession of elementary knowledge equal 
to that of a third-rate national schoolboy ... This is the 
system, dishonest and degrading, which was approved (to our 
amazement and sorrow) by twenty Benchers of Lincoln’s Inn on 
Tuesday evening last. The public has a great interest at stake 
in this. The wisdom of Parliament has created a large number 
of offices tenable only by barristers of a certain number of years’ 
standing and many are every year called to the Bar avowedly 
for the purpose of obtaining . . . one of these places.” 
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CONVEYANCING 


THE simple question asked by laymen is: Why is so much 
more time taken, and so much more cost incurred, on the 
sale of a plot of land for a few pounds than on the sale of a 
motor car, or other chattel, for several hundreds, or even 
thousands, of pounds? Unless an adequate answer can be 
provided it will not be right to contend, as we propose to do, 
that the reforms in conveyancing law and practice which 
are desirable do not involve fundamental changes but are 
evolutionary in kind. 

It is time solicitors counter-attacked against arguments 
such as these with more force than is customary. An answer 
is not difficult to formulate and an example is to be found in 
the letter written by the Secretary of The Law Society in 
the course of correspondence in the Guardian to which we 
referred recently (p. 869, ante). The indestructible nature of 
land and the relative permanence of buildings, together with 
the inevitable public concern about their use, give them a 
character quite different from that of a chattel, however 
valuable. In consequence, the law has recognised rights in 
and over land of greater complexity, and full advantage is 
taken of those rights in order to achieve purposes which are 
considered to be socially desirable. It is sufficient merely 
to mention leases, mortgages, strict settlements, trusts for 
sale, reservations of minerals, easements and rent charges 
and the imposition of covenants to illustrate rights in respect 
of land which are of the most frequent occurrence. Such 
rights must be upheld and so it is inevitable that investigation 
is necessary to protect persons who wish to acquire interests 
that may conflict. 

If a variety of rights is desirable the community must pay 
some price. It is possible to hire a motor car, but the cost 
includes a material sum on account of risks to the owner 
which are far more serious than those run by the lessor of 
land. A car can be acquired by hire purchase but the capital 
is payable in a relatively short period and the interest element 
is far higher than that involved in a mortgage of land. The 
borrowing of nine-tenths of the cost of a house is an everyday 
happening; it would not be possible if the customary 
procedure of investigating title did not provide complete 
security for the mortgagee so that he need concern himself 
only with the value of the property charged. In addition, 
very many public restrictions and interests may exist in 
respect of land which do not affect chattels. We need do no 
more than refer to the consequences of town planning and 
highway legislation by way of illustration. 

For these reasons, which could readily be expanded, we 
would assert firmly that there is no ground for a sweeping 
criticism of conveyancing practice. The advantages to 
society in the existence of a wide variety of rights over and 
in respect of land are great. A price is paid in time and 
money mainly when land is sold, mortgaged or leased, but it is 
not an unreasonable price. 


Registration of title 

The second fundamental question is whether our existing 
system of registration of title is desirable and should be 
extended more rapidly. That it is not the only possible system 
is a fact sometimes overlooked in spite of the provocative and 
illuminating essays by Mr. Theodore B. F. Ruoff recently 
published under the title “An Englishman Looks at the 
Torrens System.”’ 


In general, the Torrens system, which has been widely 
adopted throughout the Commonwealth, is the more simple, 
but “‘ this characteristic is gained by depriving the landowner 
of many important dispositionary powers ” (Curtis and Ruoff, 
Registered Conveyancing, p. 12). Under Torrens-type 
registers there is greater precision, for example in the fixing 
of boundaries, but less complete protection from an insurance 
fund. Once more we are faced with the problem of seeking 
the most desirable compromise. On the question of boundaries 
it must be admitted that disputes are rare and, no doubt, 
“any Englishman who questions the wisdom of his native 
rules as to general boundaries would do well to study the 
vast labour and expense and the multiplicity of disputes that 
are born of too nice a regard for this question ’’ (Curtis and 
Ruoff, op. cit.). Correspondingly, one finds that boundaries 
are often not adequately defined in the course of unregistered 
conveyancing. 

One disadvantage of the simplicity of form of a document 
such as a land certificate is that it encourages the uninitiated 
in the mistaken belief that rights can be adequately expressed 
and transferred without complication. The Chief Land 
Registrar is justified in stating, ‘‘ dogmatically,” that (with 
understandable exceptions) “ none of the many and varied 
matters that arise under the Planning Acts . . . qualify for 
substantive registration,” and “ no minor interests arise under 
the Planning Acts ”’ (Curtis and Ruoff, of. cit., p. 366). Never- 
theless, it is equally proper to point out (tbid., p. 365) that 
investigation of title should be accompanied by investigation 
of the character of the owner’s enjoyment which must take 
account of the Planning Acts. Similarly, ‘the solicitor 
acting for a purchaser of registered land must make the 
customary searches and inquiries in order to discover all 
that needs to be known about planning charges, prohibitions 
on user and other local land charges’’ (¢bid., p. 401). We 
emphasise these rather obvious considerations because they 
are overlooked by most laymen, who imagine that an impossible 
degree of simplicity can be achieved by registration of title. 
At one time many people thought that after a title was 
registered the freehold could be transferred without professional 
assistance. Very few would now even contemplate the 
possibility. 


Without endeavouring to examine the merits of registration 


it is safe to say that it simplifies transfer, which is its main 
object. Most solicitors would suggest some amendments to 
the procedure: the writer questions, for example, whether 
some of the strict rules as to preparation and signature of 
plans and as to certification of copies of documents could not 
be relaxed, but the general conclusion appears to be that 
there is no major defect in the procedure. Almost the only 
cause of keen criticism is delay. In assessing the advantages, 
however, the problems which arise outside the register on 
purchase or charge of land should not be overlooked. 


Extension of registration 


On the question of the progress of compulsory registration, 
the most important document is the report on the advisability 
of extending compulsory registration of title on sale to the 
County of Surrey, by Mr. Neville Gray, Q.C. After a full 
investigation, Mr. Gray concluded that registered titles are 
more simple and registered transfers are cheaper than 
unregistered conveyances. He reported that it was desirable 
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that compulsory registration should be extended to Surrey. 
Subsequently the system has been applied to other parts of 
the country without any similar inquiry. 

A number of defects in the then existing law and practice 
were pointed out in evidence, chiefly in relation to overriding 
interests and restrictive covenants. To some extent they have 
been rectified and the issue of Practice Notes has helped to 
remove misunderstandings. 

Subsequent events have caused the Chief Land Registrar to 
claim that “ the tide of public opinion has turned decisively 
in favour of the compulsory registration system . . . the 
problem will be to regulate the progress of the system ”’ 
(Curtis and Ruoff, of. cit., p. 9). We suggest that this is the 
crucial point. Serious efforts should be made (and, no doubt, 
are being made) to cut down delays at the Registry, and 
extension of compulsory areas should be judged with that 
object in mind. Subject to that requirement, few solicitors 
now see any alternative to the gradual extension of the 
registration system. 


Changing emphasis 


In cases of both registered and unregistered titles, there is 
no doubt that relatively little of the work of a solicitor is 
now concerned with investigation of title in the traditional 
sense. The complexity of standard forms of preliminary 
inquiries illustrates the extent to which it is necessary to 
look to a client’s interest before a contract is executed. The 
number of adverse interests which can be registered, particu- 
larly in local land charges registers, continues to increase. 
In fact, the work of solicitors in relation to transactions 
affecting land has shown a flexibility of which they need not 
be ashamed. On most transactions of purchase, lease or 
mortgage, it would not be wrong to say that the solicitor’s 
work falls into two main categories. The first is the protection 
of his client trom adverse interests, many of which are of a 
public nature, or the satisfaction of the demands of a 
purchaser or mortgagee. Secondly, his function is largely 
to ensure that the transaction is carried out in a businesslike 
manner, for instance, in the provision of finance, and to 
handle money and make arrangements with integrity and 
accuracy. 

There is no doubt but that there has been a degree of 
simplification of titles as a result of the 1925 legislation. On 
the other hand, the growth of other problems has caused 
the work of a solicitor engaged in a conveyancing transaction 
to be materially greater than in 1925. Consequently, we 
must look to a reduction in the work which needs to be carried 
out, if we are to contend that a benefit can be conferred on 
clients, either in the time taken in carrying out transactions 
or in their expense. 


Contract and conveyance 


The increasing need for inquiries and searches before 
contract, and the tendency for preliminary inquiries and 
requisitions to overlap, lead one to ask whether the customary 
procedure of first negotiating a binding contract serves a 
useful purpose. Until a great deal more thought has been 
given to this problem, we would not go further than to 
suggest that there may be transactions in which the contract 
can safely be dispensed with. Very often a contract for 
purchase of a house is held up until a building society 
mortgage is negotiated. Once that has been done, the only 
material tasks a solicitor need carry out with regard to the 
mortgage are to provide his report on title, call for a cheque, 
and complete the mortgage form. There is no great difficulty 
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for the vendor’s solicitor in providing an abstract of title 
with the draft contract, and this is frequently done. The 
purchaser’s solicitor often acts also for the building society 
and so does not need to investigate title independently on 
behalf of the society. 

When it is considered that most of the necessary searches 
are made before contract, it will be apparent that there are 
many cases in which it would be possible to proceed directly 
to completion. The additional time beyond the date when 
a contract would otherwise have been executed, during which 
either party can repudiate the bargain, will often be very 
short indeed. We would suggest, therefore, that solicitors 
might well consider whether, on the sales of houses in 
particular, a useful purpose is invariably served by drawing up 
a formal contract. 

Land charges 

Whatever are the theoretical difficulties of the ‘‘ names ” 
system of registration of land charges (the remedying of 
which the Roxburgh Committee found to be impossible), it 
works reasonably well in practice. The matter most ripe 
for reform is the duplication of registers, and it would be 
most helpful if a number of items could be carried from the 
voluntary system of additional inquiries to the statutory 
system of local land charges. 

It is most unfortunate that no action has been taken to 
implement the recommendations in the Report of the 
Committee on Local Land Charges (Cmd. 8440). We would 
suggest that legislation might make the following material 
changes :— 

1. County registers should be abolished, and all items 
contained in one local register (except, perhaps, in London). 
Alternatively, it might be convenient to enable local 
authorities to agree that the county register alone should be 
retained as regards the whole or any part of a county. 

2. A number of the matters about which additional 
inquiries are made should be contained in the local land 
charges register. For example, many more notices could 
be made registrable as local land charges, as could orders 
or agreements relating to combined drainage, entries in 
registers under the Furnished Houses (Rent Control) Act, 
1946, enforcement notices under the Town and Country 
Planning Act, 1947, as soon as they ase authorised for 
service, designations and orders for compulsory acquisition 
(and possibly even the allocation of a primary use for the 
area), and various orders and resolutions under the Town 
and Country Planning Act, or the Advertisement Regula- 
tions. On principle any matter which can be stated with 
certainty should be entered in the register of local land 
charges, so that answers have legal validity. Additional 
inquiries, the answers to which do not bind the authority, 
should be restricted to questions as to the relatively few 
topics which involve the mere intention of the authority, 
or other queries on which information cannot be provided 
with a sufficient degree of certainty to enable statutory 
registration. 


3. The confusing rules whereby certain matters only are 
rendered void as a result of omission to register require to 
be altered. Probably the best solution is, as recommended 
by the committee, to pay compensation for failure to 
register or to disclose an entry. 


Miscellaneous reforms 


Most solicitors have their own views as to rules which 
cause difficulty in practice, and might well be the subject of 
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reform. The writer would suggest the following topics, all 
of which, in his opinion, would contribute to simplification of 
conveyancing practice. 


Searches before contract 


A search in the land charges register before contract has 
become advisable as a result of the decision in Re Forsey and 
Hollebone’s Contract {1927} 2 Ch. 379. It was held that the 
Law of Property Act, 1925, s. 198, which provides that “ the 
registration of any instrument or matter under the provisions 
of the Land Charges Act, 1925 . . . shall be deemed to con- 
stitute actual notice,’ means that a purchaser is assumed to 
know of the existence of an incumbrance whether he searches 
ornot. The generally accepted view has been that a purchaser 
who is deemed to know of an irremovable incumbrance must 
take subject to it. On the basis of that argument, it is 
necessary to search to make sure that there is no irremovable 
incumbrance. 

It is clear that this was not the intention of the draftsman 
of s. 198. A clause in a Law of Property Amendment Act 
should, therefore, carry out the recommendation of the 
Roxburgh Committee (Cmd. 9825) that the section should be 
amended “ so as to ensure that, while for the protection of the 
owner of the registered charge, registration shall constitute 
notice to all the world, registration shall not, as between 
vendor and purchaser, be deemed to give the purchaser 
knowledge at the date of the contract of any matters of 
which he was, in fact, ignorant.” 


Surviving joint tenant 

Notwithstanding the lengthy controversy, it is the writer’s 
view that a surviving joint tenant can give a title which a 
purchaser must accept, without calling for the appointment 
of a new trustee. It is unfortunate that the matter has never 
been tested in the courts. Another clause in our projected 
Law of Property Amendment Act could put the matter beyond 
doubt, and make theory accord with practice. It is merely 
necessary to provide that the survivor of joint tenants who 
held both the legal and equitable estates as such can give 
a good title to the legal estate, notwithstanding any severance 
which may have occurred in respect of the equitable estate. 
The possibility of severance alone provides the danger to a 
purchaser from the survivor. 


Powers of joint tenants 

A statutory statement of the powers of joint tenants 
entitled beneficially would enable the usual joint tenancy 
clauses to be omitted from conveyances. They are probably 
unnecessary but no solicitor, so far as we are aware, feels 
justified in dispensing with them. 


Settled land 


Although arguments have been advanced in favour of the 
abolition of strict settlements (on the ground that the same 
purposes can more readily be achieved by trusts for sale with 
power to postpone), we doubt if the upheaval is justified. 
Further transitional provisions would not be welcome. 
There is much to be said, however, for the abolition of grants 
of representation limited to settled land. 


Covenants affecting land 

The writer is unable to agree with some of the criticism 
that has been made recently against restrictive covenants. 
Protagonists of the system of registration of title seem to 
find them particularly objectionable, but one cannot help 


“* The Solicitors’ Journal ”’ 
Friday, November 20, 1959 


suspecting that, to some extent, this is because they complicate 
otherwise simple registered titles. It can be argued that some 
of the rules, particularly those as to the attachment of the 
benefit to land, are unduly complex, but on the whole they 
seem to work reasonably well. It is true that, to an 
appreciable extent, town planning restrictions are now 
superseding the control of the use of land by means of restric- 
tive covenants. Nevertheless we think they continue to 
serve a useful purpose, and we cannot suggest any substantial 
reform. 

On the other hand, there is much to be said for making 
positive covenants enforceable against successors in title. 
Scottish law and, we understand, the law in certain Dominions 
provide for the continued enforcement of positive covenants. 
There is, perhaps, some significance in the fact that the sale 
of flats is much more common in Scotland than in England, 
and one reason for the complexity of transactions in this 
country is the difficulty of securing the enforcement of positive 
covenants against successors in title. 

A minor doubt which could conveniently be removed is that 
relating to the registration of a covenant by a lessor, binding 
land other than that demised. The Land Charges Act, 1925, 
s. 10 (1), does not require registration in the case of “a 
covenant or agreement made between a lessor and a lessee.” 
It can be argued that such a covenant must be registered 
unless it relates to the land demised but there is real doubt 
on the point. So that a subsequent purchaser of land other 
than that demised will know of it, registration should be 
required, and an amendment putting the matter beyond doubt 
would be useful. 


Easements 

The Rights of Light Act, 1959, has avoided injustices 
which would otherwise have occurred. A re-enactment in 
modern form of the rules contained in the Prescription Act, 
1832, with a few amendments, and a codification of the 
common-law rules, would be helpful. 


Yorkshire registration 

The registration of deeds in Yorkshire is a matter on which 
opinions differ. In spite of the additional work involved, most 
Yorkshire solicitors find that the system has advantages, 
for example, when deeds are lost. We would not, at this 
stage, suggest that the deeds registers should be abolished. 

It would, however, be very helpful to have a consolidation 
of the statutes governing the registration of deeds. The, 
effect of the 1925 legislation on the Yorkshire Registries Acts 
is far from clear, and neither the Acts nor Rules have been 
changed to take account of the consequences of the 1925 Acts. 

With very great regret the writer is obliged to differ from the 
view propounded in 1926 by the Yorkshire Union of Law 
Societies, which caused the enactment of a provision in the 
Law of Property Amendment Act, 1926, whereby a general 
equitable charge, restrictive covenant, equitable easement or 
estate contract affecting land within any of the three Ridings, 
and any other land charge created by a document showing 
that it affected land within those Ridings, were required to be 
registered at the appropriate local deeds registry. Perhaps 
some solicitors at the time thought that this would enable 
the specified matters to be registered in the deeds registers 
themselves, so that one search only would be necessary as 
regards land in Yorkshire, but this was not the case. What- 
ever the intention, the result has been unsatisfactory. 
Because other land charges (for instance, bankruptcy _peti- 
tions or receiving orders) may be registered at the central 





ee ee ee ee a) ee os 


as 
th 
re 





iat 
ng 








“‘ The Solicitors’ Journal ’’ 
Friday, November 20, 1959 


Land Charges Registry, .it is necessary to do two land charges 
searches as regards land in Yorkshire. As it is also essential 
to make a search in the deeds register, the requirements are 
unduly troublesome and expensive. Even at this late date 
it would not seem likely that a great administrative problem 
would be caused by consolidating the land charges registers 
held at the three Ridings with the central register, and, in 
the writer’s opinion, an appropriate statutory provision should 
be enacted. 


Administration by representation 


In dealing with small estates, the necessity for taking out a 
grant de bonis non is often particularly troublesome. The 
Administration of Estates Act, 1925, s. 7, provides that the 
executor of a sole or last surviving executor becomes executor 
of the original testator. On the other hand, there is no 
succession to the office of administrator or by an administrator. 


It is usually argued that representation in the office is 
justified because an executor is intentionally chosen by the 
testator, whereas an administrator is normally appointed 
purely on the ground of relationship to the deceased. Never- 
theless, it would be most convenient if the administrator of a 
sole or last surviving personal representative succeeded to the 
office, and we suggest that the advantages outweigh any slight 
danger of loss or mismanagement in connection with the 
original estate. 


ASSIGNOR’S 


Many a tenant has, on assigning a lease originally granted 
to him, heaved a sigh of relief, thinking that his obligations 
to the landlord were at an end; and often, no doubt, 
ignorance has been bliss. But the principle that he remains 
liable—and this is a case in which the absence of a seal makes 
no difference : Baynton v. Morgan (1888), 22 O.B.D. 74 (C.A.) 
—is so well established that argument to the contrary would 
be futile. There is, however, one point about which the 
position is not altogether clear. A landlord sues the original 
tenant (having located him--this is not always possible) as 
well as the assignee and obtains judgment against both ; 
suppose that, neither judgment having been satisfied, he 
levies execution on one but that execution does not yield 
the amount of the judgment. Can he levy against the other ? 


The authority on this point (Brett v. Cumberland {1619}, 
Cro. Jac. 521) has received different interpretations, and 
an obiter dictum of Singleton, J., in House Property and 
Investment Co., Ltd. v. Benardout {1947]| 2 All E.R. 753, has 
not completely clarified the position. 


Execution and satisfaction 


In Brett v. Cumberland the point arose in this way. In 
1613 the plaintiff had acquired, from the Crown, the reversion 
to a thirty-one years’ lease of a water-mill granted by 
Queen Elizabeth to one William Cumberland in 1584, the 
lease containing a covenant by the lessee to repair. The 
covenant was expressed to bind the lessee’s executors and 
assigns. In 1601 the grantee had assigned the residue of 
the term to one W. Fish, from whom the plaintiff had accepted 
rent, The premises were not kept in repair. William 
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Perpetuities 

No more need be done than refer to the recent recom- 
mendations of the Law Reform Committee for the tidying 
up of this branch of the law. 


Stamp duties 

It may be somewhat outside the scope of this article to 
advocate reductions in stamp duty. The writer would 
suggest, however, that there is one particular concession 
which might engage the attention of tie Chancellor. Recent 
Finance Acts have assisted purchasers of small and medium- 
sized houses by abolition or reduction of stamp duty on 
conveyances. Persons who purchase with the help of building 
society and similar mortgages are particularly concerned 
with the few pounds payable by way of stamp duty on the 
mortgage deed. We would respectfully suggest, therefore, 
that abolition of the stamp duty on mortgages would be a 
most reasonable and helpful extension of recent concessions. 

Which, if any, of these topics should be the subject of 
reform is a matter of opinion, and no doubt other similar 
ones exist, but we are confident that the majority of solicitors 
will agree with most of the suggestions. Statutes affecting 
real property and conveyancing do not make an impact on 
the electorate as such, but the beginning of a new Parliament 
would be a suitable time for the introduction of an amending 
3ill. J. GILCHRIST SMITH, 

Editor of ‘* Emmet on Title.” 
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Cumberland had died in the meantime, and the plaintiff 
brought the action for breach of covenant against John 
Cumberland his executor. There were, no doubt, 
reasons for not taking proceedings against W. Fish; the 
report rather suggested that it may have been thought that 
he was not liable for disrepair before the assignment. 


£o6 vd 


The question was argued at length, and the justices of the 
Court of King’s Bench considered it a difficult one ; but when, 
after considering the effect of 32 Hen. VAI, c. 34, and the 
difference between express and implied covenants, they gave 
judgment for the plaintiff, the resolution concluded with these 
words: “‘ This covenant may charge the assignee who hath 
the estate, and the lessee and his executors who made the 
covenant, all at one and the self-same time ; for if he sue an 
action against the one, and after against the other, as he well 
may do, if he take several executions, he who is last taken in 
execution shall have an audita querela.” 


Audita querela 


It may be useful at this stage to go into the meaning and 
nature of an audita querela. Those exceptionally familiar 
with the Rules of the Supreme Court will know that it is the 
subject of Ord. 42, r. 27: ‘ No proceeding by way of audita 
querela shall hereafter be used ; but any party against whom 
judgment has been given may apply to the court or a judge 
for a stay of execution or other relief against such judgment, 
upon the ground of facts which have arisen too late to be 
pleaded ; and the court or judge may give such relief and 
upon such terms as may be just.” 
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Audita querela (sometimes, I understand, called audita 
querela defendentis—no plaintiff could invoke it) was, thus, 
an equitable remedy, abolished in 1883 on the fusion brought 
about by the Judicature Acts, and said to be replaced by 
the right to apply for a stay or other relief—provided facts 
have arisen too late to be pleaded. An earlier rule in the same 
order, r. 19, has a wider scope, authorising the grant of a 
stay of execution either absolutely or conditionally when a 
judgment debtor satisfies the court “that there are special 
circumstances which render it inexpedient to enforce the 
judgment or order or that the judgment debtor is unable 
from any cause to pay the money.” Before leaving the 
subject, I would mention Ord. 24, r. 1, which entitles a 
defendant to plead any ground which has arisen after action 
brought but before delivery of defence. 


Rival interpretations 

The marginal note to Brett v. Cumberland mentioned 
“satisfaction ’’; the judgment did not. This may account 
for the fact that according to one text-book, the landlord 
is entitled to one satisfaction ; according to the other, to 
one execution. 

The point was discussed by Singleton, J., in House Property 
and Investment Co., Ltd. v. Benardout, supra, in these 
circumstances. Two brothers had carried on business in 
premises let to one of them by a twenty-one years’ lease 
running from 1928. Some time before the outbreak of the 
second world war the lessee assigned the residue of the lease 
to his brother, who fell into arrear. The plaintiffs sued him 
for the rent due ; he filed a counter-claim for alleged breaches 
of covenant for quiet enjoyment, but then obtained a protec- 
tion order under the Liabilities (War-Time Adjustment) 
Act, 1941. The result was, inter alia, that the county court 
judge disclaimed the lease, ordering the assignee brother to 
make certain payments (which he did make), and also ordering 
that the lessor of the premises be at liberty to lodge a further 
proof of any debt or damage due to the said disclaimer. 

Thereupon the plaintiffs turned on the assignor brother 
and claimed the arrears of rent less the payments made by 
the assignee under the 1941 Act. 
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Preference 


The defence put forward was that the defendant—who had 
known nothing about the proceedings under the Act—was 
not liable because the order made was the equivalent of 
execution, and that the decision in Brett v. Cumberland 
meant that the action did not lie. Singleton, J., however, 
having examined the operation of the Act—one which roughly 
followed the principle of bankruptcy law, without stigma- 
tising the debtor—held that the “ equivalent of execution ” 
proposition had not been established. This made it 
unnecessary for him to go into the question of the effect of 
Brett v. Cumberland, but he did indicate his preference for 
the “only one satisfaction’ school of thought. 


Most people will readily agree that this interpreta- 
tion accords with common sense and justice—probably the 
judges concerned with Brett v. Cumberland had, while alive to 
audita querela, temporarily lost sight of nulla bona; yet 
there does appear to be scope for clarification. 


For apart from the fact that in House Property and Investment 
Co., Ltd. v. Benardout the assignor had no remedy against 
the assignee, the rights conferred by the rules of court cannot 
be said to cover all the ground. Suppose that, in that case, 
there had been no protection order, and that the plaintiffs 
had obtained, unbeknown to the defendant, an ordinary 
judgment for arrears of rent against the assignee, and that 
execution had produced half the amount due. The defence 
to a claim against the assignor for the whole amount would 
have depended on the acceptance of Singleton, J.’s inter- 
pretation of Brett v. Cumberland, for the fact that judgment 
had been obtained against the brother and had been partly 
satisfied would not be a fact which had arisen too late to be 
pleaded or a ground which had arisen since action brought. 
While it might be unjust to enforce a judgment against the 
assignor (audita querela, an equitable remedy, was meant to 
deal with oppression), it does not appear that it would be 
“ inexpedient ”’ thus to proceed. 


R. B. 


HERE AND THERE 


STREPHON IN THE LORDS 


To those whose practices involve them in occasional appeals 
to the House of Lords, the changing decoration of the Com- 
mittee Room where the Law Lords sit can be a matter of 
lively interest. Just after the war, when the hearing of the 
arguments in committee instead of in the Lords’ Chamber was 
a startling innovation, the great room was pretty bare. I 
think the only decoration then was an enormous glowering 
portrait of Lord Eldon in his Chancellor’s robes, set in a heavy 
gilt frame. Now this has been moved out into a side corridor 
where the paint is slowly peeling from the canvas. Next 
came two colossal tapestries of fascinating irrelevance, 
Alexander the Great in the camp of Darius, and a classical 
warrior worshipping Cupid amid a bevy of highly allegorical 
beauties. In the corridor outside, pictures of more obviously 
professional interest began to appear: Lord Chancellor 
3irkenhead, resolute and forceful, by Harrington Mann ; 
Lord Simonds on the Woolsack in a style so far removed from 
the photographic that but for the label one would be hard put 
to recognise him ; Lord Reading in Chief Justice’s robes with 


a sad, disillusioned expression, inducing melancholy when 
one reflects how tall was the ladder up which he climbed to- 
success. But, once within the Committee Room, sophisticated 
gaiety now reigns upon the walls. Alexander and the 
warrior are gone and the scene is now dominated by three 
vast pastoral tapestries designed for Madame de Pompadour 
by Francois Boucher. Nothing like it has been seen since 
Strephon appealed to Gilbert’s Lord Chancellor. Two 
centuries vanish—-Boucher died in 1770, his patron in 1764. 
Versailles is in its glory. The tiny Théatre des Petits 
Cabinets is presenting private theatricals acted by aristocrats 
for a royal audience. Bellevue, long since vanished, stands 
on its wooded height above the Seine near Meudon, built by 
the Marquise for her own delight. Boucher was busy about 
the decoration of all of them. Now the great Revolution has 
come and gone with the long epic of Napoleon. Monarchy 
and Empire have vanished from France and here these 
tapestries hang in the midst of a nineteenth-century Gothic 
men in eighteenth-century wigs argue 
income tax and estate duty and 


fantasy while 
interminably about 
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charter-parties and rent ‘restriction. The droning citation 
of precedents may be sweet to the ears of the Law Lords, 
but the shepherds and shepherdesses have no ears for them : 


‘“ Heard melodies are sweet, but those unheard are sweeter, 
Therefore, ye soft pipes, play on.” 


But perhaps, after all, the tapestries have a relevance for the 
lawyer. The theme of one is ‘‘ The Bird Catcher,” which 
might be taken for an allegory of the Finance Acts. Another 
is “‘The Music Lesson.’’ All litigants should remember, 
when counsel rise, that he who calls the tune pays the piper. 


CRIME WAVE FOR THE LORDS 


THERE is something rather disconcerting about the Home 
Secretary’s proposal to ask Parliament to alter the terms on 
which a criminal appeal may be brought to the House of 
Lords. In moments of alarm and despondency one may 
picture the dregs of the Old Bailey flooding into that august 
assembly, rather as if a pail of slops had been flung over its 
members. When a convicted person has been tried in due 
form and has further received the decision of the Court of 
Criminal Appeal, it is by no means an obvious good to open a 
wide door to a further appeal. As with punishing a child, 
criminal justice should normally be swift. Once give con- 
victed persons the easy means of prolonging the agony by 
ingenious points of law, the focus shifts from the guilt for the 
crime to the long suspense of delay. The macabre reductio 
ad absurdum may be seen in the Chessman case in America. 
Moreover, this is no time to encourage walkers on the edge of 
legality to make a habit of playing chess with the Crown by 
legal technicalities too subtle for the Court of Criminal Appeal. 
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“Not guilty in law” is not synonymous with “ morally 
innocent ’’ and too many refinements might well drive them 
further apart. The present test of appealability that the 
decision “involves a point of law of exceptional public 
importance "’ is not to be lightly tampered with. There is, 
however, a good deal to be said for not continuing the Attorney- 
General as arbiter. After all, he is, however impartial, in the 
position of a party to the proceedings and there have been 
occasions when justice has not manifestly appeared to be done 
by his refusal ; F. E. Smith’s refusal of leave to Casement is 
an instance in point. On the other hand, if obtaining leave 
in criminal appeals is to be approximated to the procedure 
used in civil cases, it would be no bad thing to restrict applica- 
tions in person, say, by making it a condition of audience that 
the precise point of law be accurately stated in the written 
petition. Anyone who has ever been concerned in opposing 
such an application will see the point with painful clarity ; 
remembering his opponent. It may have been a voluble 
crank without the remotest conception of the difference 
between a point of fact and a point of law, let alone a point 
of law of public importance ; on and on and on he (or she) 
has gone, brushing aside the interventions of the Law Lords 
in the unassailable conviction that some foggy personal 
grievance in itself afforded a right of appeal. Or it may have 
been a confident “sea lawyer” spinning webs of those 
minutie with which the law does not concern itself, and 
appealing with fervent rhetoric to “ British justice.” If the 
procedure on seeking leave to appeal in criminal cases is to be 
adjusted, some breakwater will have to be erected to save the 
unfortunate Law Lords from being swept away in the murky 


flood. RICHARD ROE. 


CORRESPONDENCE 


(The views expressed by our correspondents are not necessarily those of “‘ The Solicitors’ Journal”) 


Information for Clients 


Sir,—We refer to the article by Dr. J. Gilchrist Smith on Practice 
and Costs in the issue of the Journal dated 6th November (p. 869, 
ante). It would appear from the article that some purchasers of 
houses are not informed by their solicitors of details of boundaries, 
responsibilities for repairs, rates, restrictive covenants and so on, 
and it is now suggested that solicitors should be provided with a 
form of certificate to be completed by them, setting out these 
details, and forwarded to a purchaser on completion of his purchase. 
This comes as a great surprise to us, as it is surely a solicitor’s 
duty to inform his client of these particulars not after completion 
of his purchase, but before he is asked to sign the contract. We 
can think of circumstances where if the purchaser was not informed 
of these particulars before being committed to purchase, his solicitor 
might find himself liable for damages for professional negligence. 
Our normal practice is to write to the client sending him the contract 
for signature and giving him all the necessary information about 
the property, including a copy of any restrictive covenants, details 
of boundaries, rights of way, rateable value and also enclosing a 
copy of the plan for his inspection. Surely this is the obvious 
way to give one’s client the necessary information, and we cannot 
see any necessity for solicitors as a whole to be burdened with yet 
one more form to be filled up and forwarded to the client after 
completion. 

BonNETT, SON & TURNER. 


Hounslow, Middlesex. 


Points in Practice 


Malicious Damage—ConpITIONAL DISCHARGE BY JUSTICES— 
WHETHER Bar TO CIVIL PROCEEDINGS 

Sir,—I read with interest the Point in Practice on p. 838, 

ante, submitting that, when a person has been convicted of 


malicious damage to a motor car, he may not be proceeded against 
in the county court for recovery of compensation for that damage. 
I would like to put forward another view on three grounds. 


Firstly, if the conviction was under s. 14 of the Criminal Justice 
Administration Act, 1914, I doubt if s. 67 of the Malicious Damage 
Act, 1861 (which provides, in effect, that a conviction of any 
offence under that Act shall release the offendgr from all further 
or other proceedings for the same cause) applies to the conviction 
under s. 14 of the 1914 Act. It is true that s. 14 re-enacts a like 
provision from the 1867 Act, and I do not overlook s. 38 of the 
Interpretation Act, 1889. Section 38, however, applies only in 
respect of ‘‘ any other Act’ so that both the repealing Act and 
the Act wholly or partly repealed by that Act are excluded 
from the operation of s. 38. 

Secondly, is a conditional discharge a conviction? The 
Criminal Justice Act, 1948, s. 12 (1), suggests that it is not a 
conviction for the purpose of the Malicious Damage Act, 1861, 
s. 67. I appreciate that s. 67 refers to discharge as well as to 
receipt of punishment, but that discharge surely refers to one 
under s. 66 of that Act. Section 66 was repealed by the Criminal 
Justice Act, 1948. It is true that in Halsbury (3rd ed., vol. 10, 
p. 897) it is said that s. 67 does refer to conditional discharges, 
but perusal of the section does not warrant this view. 


Thirdly, while s. 67 of the Malicious Damage Act, 1861, and 
s. 109 of the Larceny Act, 1861, provide that punishment shall 
release the offender from all further or other proceedings for the 
same cause, the Offences against the Person Act, 1861, s. 45, 
dealing with assault, enacts that the offender shall be released 
from all further or other proceedings, civil or criminal, for the 
same cause. The use of the words in italics in s. 45 suggest that 
in the other two Acts of 1861, civil proceedings are not covered. 
In these two Acts there are a number of offences which could be 
committed under either Act and it might well be that it was 
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the intention of Parliament to provide that a person who damaged 
something and took it away should not be prosecuted for stealing 
after he had been convicted of damaging it. 

It is accordingly submitted that the offender in the Point is 
not released from proceedings in the county court and I would 
add that, in the paragraph from Halsbury cited above and relied 
on in your opinion, the editor says that s. 67 has not been applied 
to an action in tort, thus suggesting that it might not apply. 

CAMBRIAN. 

Dudley, Worcs. 


‘Our contributor writes: As there does not appear to be any 
judicial authority directly in point, it seems to us that it is 
impossible to say which view is correct. However, until this 
question is answered by the courts, we would prefer to accept the 
statement in Halsbury’s Laws of England, 3rd ed., vol. 10, 
p. 897, para. 1748, and to believe that the phrase “ all further 


IN WESTMINSTER 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 

Read First Time :— 

Abandonment of Animals Bill [H.C.| [11th November. 

To prohibit the abandonment of animals; and for purposes 
connected therewith. 

Agricultural Holdings (Disturbance Compensation) Bill 
{H.C.} [11th November. 

To amend the provisions of the Agricultural Holdings Act, 
1948, relating to the compensation for disturbance; and for 
purposes connected therewith. 


Atomic Energy Authority Bill [H.C.| 
To increase the maximum number of members of the United 
Kingdom Atomic Energy Authority, and to enable the Authority 
to include in their pension schemes staff of the National Institute 
for Research and Nuclear Science. 
Clean Rivers (Estuaries and Tidal Waters) Bill [H.C.}] 
{11th November. 


[5th November. 


To amend the Rivers (Prevention of Pollution) Act, 1951,so 
as to give to River Boards powers to deal with new outlets and 
new discharges of trade or sewage effluent into tidal waters or 
parts of the sea. 

Companies Act, 1948 (Amendment) Bill [H.C.} 

{11th November. 


To amend the Companies Act, 1948, so as to control the solicita- 
tion of money from the public; and for purposes connected 
therewith. 

Corporate Bodies’ Contracts Bill [H.C.| [11th November. 

To amend the law governing the making of contracts by or on 
behalf of bodies corporate; and for connected purposes. 

Criminal Injuries (Compensation) Bill [H.C.} 

{11th November. 

To compensate those injured by certain criminal offences 
against the person; to provide for their dependants and for the 
dependants of those killed by criminal acts; and for purposes 
connected therewith. 

Death Duties Bill [H.C.} 

To prov ide that death duty shall not be payable on that portion 
of an estate which passes on the death of one spouse to the other 
in those cases where the incomes of husband and wife have up to 
the time of that death been treated as one for income tax purposes. 

First Offenders (Scotland) Bill [H.C.| [11th November. 


To restrict the imprisonment of first offenders in Scotland. 


Horticulture Bill [H.C.} 


To make provision for assisting the production and marketing 
of horticultural produce. 


{11th November. 


[5th November. 
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or other proceedings ’”’ in s. 67 of the Malicious Damage Act, 
1861, applies to actions in tort.]} 


Musing 

Sir,—The stereotyped phraseology of conveyancing scarcely 
ever affords any evidence of literary inspiration. Shocked 
perhaps by some particularly bad examples of verbal infelicity 
which we have recently received, our junior typist has just 
produced the following: ‘‘ We enclose our requisitions on title 
with a copy for your muse ”’ ! 

The very least we expect in reply is a rhyming couplet explaining 
the apparent insufficiency of stamps on an abstracted deed. 

Apud jurisconsultum floreat Musa ! 

Davip S. Morris. 
London, N.W.10. 


AND WHITEHALL 


Judicial Pensions Bill [H.C.] {11th November. 

To amend the law with respect to the pensions and other 
benefits attaching to certain high judicial offices, to regulate the 
age of retirement from such offices, and to increase certain pensions 
and other benefits granted to or in respect of persons who have 
held such offices. 


Leasehold Tenure (Wales) Bill [H.C.] [11th November. 

To make provision for the renewal of long leases of residential 
property in Wales and Monmouthshire, or for the acquisition of 
the freehold of such properties by the leaseholders thereof; and 
for purposes connected with the matters aforesaid. 


Local Government Superannuation (Investment of Funds) 
Bill [H.C.}) {11th November. 
To amend subsection (3) of section twenty-one of the Local 
Government Superannuation Act, 1937, as regards the investment 
of funds. 
Mock Auctions Bill [H.C.} [11th November. 
To prohibit certain practices in relation to sales purporting 
to be sales by auction. 
National Insurance (Widowed Mothers) Bill [H.C.] 
{11th November. 
To provide for the abolition of the earnings rule in relation 
to widowed mothers, by the amendment of section seventeen 
of the National Insurance Act, 1946; and for purposes connected 
therewith. 
Noise Abatement Bill [H.C.] {11th November. 
To make new provisions in respect of the control of noise with 
a view to its abatement. 
Occupiers’ Liability (Scotland) Bill [H.C.] 
[5th November. 
To amend the law of Scotland as to the liability of occupiers and 
others for injury or damage occasioned to persons or property 
on any land or other premises by reason of the state of the premises 
or of anything done or omitted to be done thereon; and for 
purposes connected with the matter aforesaid. 
Offices Bill [H.C.] [11th November. 
To make further and better provisions for health, welfare and 
safety in offices; and for purposes connected therewith. 
Post Office and Telegraph (Money) Bill [H.C.] 
[6th November. 
To provide money for expenses of the Post Office properly 
chargeable to capital account; and for purposes connected 
therewith. 
Public Bodies (Admission of the Press to Meetings) 
Bill [H.C.| {11th November. 
To provide for the admission of representatives of the Press 
to the meetings of certain bodies exercising public functions. 
Representation of the People Act, 1949 (Amendment) 
Bill [H.C.| [11th November. 
To amend the Representation of the People Act, 1949, by 
extending the franchise to all persons of eighteen years or over. 
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Road Safety Bill [H.C.| {11th November. 

Toamend the law relating to highways and road traffic, including 
licences, the sale of vehicles, lighting, insurance, and tests for 
drunkenness; to provide for the appointment of a commissioner 
for road safety and to define his functions; to provide for a corps 
of safety enforcement officers; to amend the law relating to 
compensation for bodily injury, death, and damage to property; 
and for purposes connected therewith. 

Road Traffic (Amendment) Bill [H.C.] 

{11th November. 


To make provision with respect to the grant of licences to drive 
motor vehicles to persons who have held licences to drive such 
vehicles in Northern Ireland. 

Road Traffic (Driving of Motor Cycles and Mopeds) 
Bill [H.C.] {11th November. 

To amend the provisions of the Road Traffic Acts, 1930 to 
1956, relating to motor cycles by defining different classes of 
motor cycles and to provide for prescribing and varying the ages 
at which and the conditions subject to which persons may drive 
motor cycles of each class and may obtain licences for that purpose. 

Wages Arrestment Limitation (Amendment) (Scotland) 
Bill [H.C.] {11th November. 

To increase the amount of wages excepted from arrestment 
under the Wages Arrestment Limitation (Scotland) Act, 1870. 


Read Second Time:— 
Cinematograph Films Bill [H.C.} 
Foreign Service Bill [H.C.} [6th November. 
Local Employment Bill [H.C.| [6th November. 


Lord High Commissioner (Church of Scotland) Bill 
{H.C.] [5th November. 


[5th November. 


Read Third Time :— 


Expiring Laws Continuance Bill [H.C.] 
{11th November. 


Marshall Scholarships Bill [H.C.] {11th November. 


B. QUESTIONS 
STREET OFFENCES ACT 


Mr. VosPER said that between 16th August, 1959, when the 
Street Offences Act came into operation, and 21st October, 
thirty-three women were sentenced to terms of imprisonment on 
conviction of offences under the Act. In addition, fifty-three 
women served terms of imprisonment in default of payment of 
a fine. [5th November. 


CRIMINAL APPEAL Act, 1907: Fiat 


Mr. R. A. BuTLER said that legislation to ensure that in future 
appeals from the Court of Criminal Appeal to the House of Lords 
would not depend upon the fiat of the Attorney-General but 
might proceed with the leave either of the Court of Criminal 
Appeal or of the House of Lords would be introduced in the 
current Session. [9th November. 


STATUTORY INSTRUMENTS 

Census of Production (1960) (Returns and Exempted Persons) 
Order, 1959. (S.I. 1959 No. 1858.) 5d. Sce p. 924, post. 

Draft Goal Industry Nationalisation Powers) 
Order, 1959. 5d. 

Direct Grant Schools Regulations, 1959. 
7d. 

Export of Goods (Control) (Amendment No. 2) Order, 1959. 
(S.I. 1959 No. 1823.) 5d. 

Factories Act, 1959 (Commencement No. 
(S.I. 1959 No. 1877.) 5d. 

Import Duties (Temporary Exemptions) (No. 10) Order, 1959. 
(S.I. 1959 No. 1842.) 1s. 8d. 


(Borrowing 


(S.I. 1959 No. 1832.) 


1) Order, 1959. 
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Import Duty Drawbacks (No. 10) Order, 1959. (S.1. 1959 
No. 1879.) 6d. 
Increase of Pensions (Extension) Regulations, 1959. (S.I. 


1959 No. 1851.) 5d. 

Local Government (Contributions to Association of District 
Councils) (Scotland) Amendment Regulations, 1959. (S.1. 
1959 No. 1870.) 5d. 


London Traffic (Prescribed Routes) Regulations, 1959 : 


Caterham. (S.I. 1959 No. 1865.) 4d. 
Finsbury. (S.I. 1959 No. 1866.) 5d. 
Purley. (S.I. 1959 No. 1867.) 4d. 


London Traffic (Prohibition of Waiting) Regulations, 1959 : 
Walton and Weybridge (Amendment). (S.I. 1959 No. 1868.) 
5d. 
Market Drayton Water Order, 1959. 
Road Vehicles Lighting Regulations, 1959. 
Is:.5d; 
Somerset River Board Area (I reshwater Fisheries) Order, 
1959. (S.1. 1959 No. 1871.) 4d. 
Stopping up of Highways Orders, 1959 :— 
City and County Borough of Birmingham (No. 15). (S.I. 
1959 No. 1817.) 5d. 
County of Buckingham (No. 11). (S.I. 1959 No. 1843.) 5d. 
County of Derby (No. 18). (S.I. 1959 No. 1862.) 5d. 
County Borough of Doncaster (No. 1). (S.I. 1959 No. 18106.) 
5d. 
County of Gloucester (No. 14). (S.I. 1959 No. 1833.) 5d. 
County of Hampshire (No. 2). (S.1. 1959 No. 1818.) 5d. 
London (No. 47). (S.I. 1959 No. 1855.) 5d. 
London (No. 48). (S.I. 1959 No. 1819.) 5d. 
London (No. 49). (S.1. 1959 No. 1852.) 4d. 
County of Somerset (No. 6). (S.I. 1959 No. 1820.) 5d. 
County of Stafford (No. 15). (S.J. 1959 No. 1856.) 5d. 
County of Worcester (No. 8). (S.I1. 1959 No. 1834.) 5d. 
Wages Regulation (Boot and Floor Polish) Order, 1959. (S.I. 
1959 No. 1854.) 6d. 
West Riding of Yorkshire Review (Amendment) Order, 1959. 
(S.I. 1959 No. 1884.) 5d. 
Wey Valley Water Order, 1959. (SI. 


(S.I. 1959 No. 1806.) 7d. 
(S.1. 1959 No. 1869.) 


1959 No. 1850.) 5d. 


SELECTED APPOINTED DAYS 


November 
5th Exchange Control (Import and Export) (Amendment) 


(No. 2) Order, 1959. (S.1. 1959 No. 1837.) 
Factories Act, 1959 (Commencement No. 1) Order, 1959. 
(S.I. 1959 No. 1877.) 


6th Increase of Pensions (Extension) Regulations, 1959. (S.1. 
1959 No. 1851.) 

9th Import Duties (Temporary Exemptions) (No. 10) Order, 
1959. (S.I. 1959 No. 1842.) 


Increase of Pensions (Modification) (No. 2) Regulations, 


1959. (S.I. 1959 No. 1831.) 
10th Export of Goods (Control) (Amendment No. 2) Order, 
1959. (S.I. 1959 No. 1823.) 
23rd _ ~=Service Departments Supply (No. 1) Order, 1959. (S.1. 
1959 No. 1827.) 
Transfer of Functions (Gun Barrel Proof Acts) Order, 
1959. (S.I. 1959 No. 1828.) 
24th Road Vehicles Lighting Regulations, 1959. (S.I. 1959 


No. 1869.) 





Personal Note 
Mr. PERCcIVAL EpwIN WHISTON, managing clerk with Messrs. 
James Eldridge & Sons incorporating Strattons, of Freshwater, 
Isle of Wight, retired after fifty-nine years’ service with that firm 
on 6th November. 
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NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the Council of 
Law Reporting, and, in general, full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note 


House of Lords 


BUILDING CONTRACT: WAGES: 
CREDITS 
London County Council v. Henry Boot & Sons, Ltd. 


Viscount Simonds, Lord Radcliffe, Lord Cohen, Lord Keith of 
Avonholm and Lord Denning. 4th November, 1959 


Appeal from the Court of Appeal (1959) 1 W.L.R. 133; p. 90, 
ante). 

In 1952 and 1953, the plaintiffs, building contractors, entered 
into contracts with the defendant council to erect blocks of flats. 
The contracts were in the standard form issued by the defendants, 
which contained a “rise and fall’ clause (cl. 23a), providing 
that if, during the currency of a contract, ‘the rates of wages 
payable for any labour employed in the execution of the works ’ 
should in conformity with agreements between associations of 
employers and trade unions or with the decisions of a competent 
authority be increased above or decreased below the corresponding 
rates in force at the date of the contractor’s tender, increasing 
or decreasing the cost to the contractor in carrying out the 
works, then an allowance equivalent to the net increase or 
decrease should form an addition to or deduction from the amount 
otherwise payable to the contractor. The plaintiffs were parties 
to schemes arranged by the building trade under which they, as 
employers, made weekly payments by way of credits for providing 
holidays with pay for the workmen. During the currency of 
the contracts increases were made in the payments or credits 
and the plaintiffs contended that these holiday payments or 
credits fell within the words in the “ rise or fall ’’ clause—“‘ rates 
of wages payable.’”” The council rejected the plaintiffs’ claim 
and Pilcher, J., to whom the dispute was referred as an agreed 
special case, decided in the council’s favour. The plaintiffs 
appealed successfully to the Court of Appeal. The defendants 
now appealed to the House of Lords. 

VISCOUNT SIMONDs said that the question was whether the 
holiday credits were rates of wages within cl. 23a of the contract. 
The Court of Appeal had held that they were, but the decision of 
Pilcher, J., was preferable. What the workman got from the 
operation of the holidays agreements was a benefit to him ; 
but it was an essential element of a ‘‘ wage’’ that it should be 
paid to him for work done by him, and that element was lacking 
in the holiday credit. It was neither paid by the employer nor 
related to the work which the workman did for him. Further, to 
come within cl. 23a the payment must satisfy the compound 
expression ‘‘ rates of wages.”’ It did not follow from the plural 
form that whatever was paid to or for the benefit of the workman 
beyond his ordinary wages was also a wage. It would be even 
harder to describe contributions of varying amounts to a manage- 
ment company in accordance with a holiday scheme as different 
rates of wages. The appeal should be allowed. 

The other noble and learned lords agreed in allowing the 
appeal. Appeal allowed. 

APPEARANCES: Sivy Milner Holland, Q.C., and J. M. Hoare 
(J. G. Barr); Stewart-Brown, Q.C., and D. H. Gardam (Masons). 

[Reported by F. H. Cowper, Esq., Barrister-at-Law] [1 W.L.R. 1069 


HOLIDAY 


Court of Appeal 


CHARITY: BEQUEST TO PARISH COUNCIL: ‘FOR 
PURPOSE OF PROVIDING SOME USEFUL MEMORIAL 
TO MYSELF”: WHETHER VALID CHARITABLE 
TRUST 
In re Endacott, deceased ; Corpe v. Endacott 
Lord Evershed, M.R., Sellers and Harman, L.JJ. 
12th October, 1959 

Appeal from Danckwerts, J. 


A testator gave his residuary estate to the North Tawton 


Parish Council ‘for the purpose of providing some useful 
memorial to myself.’”’ 
for uncertainty. 


Danckwerts, J., held that the gift failed 
The parish council appealed. 


Lorp EvERSHED, M.R., said that, as a matter of construction, 
the bequest was not an out-and-out bequest to the parish council, 
for in his judgment the words “ for the purpose of providing some 
useful memorial to myself’ imposed an obligation in the nature 
ofa trust. It was next convenient to consider the argument that, 
the parish council being, it was said, confined to charitable 
activities so far as was relevant, then this gift must take its 
character by reflection of that fact. He (his lordship) was 
unable to accept that argument. In his judgment, the nature of 
a parish council’s activities was not so clearly defined as being 
of a charitable character as to impose a charitable limitation on 
the words of the gift nor was the power of a local authority 
under s. 268 of the Local Government Act, 1933, to accept any 
gift for ‘‘ any local public purpose ’’ in its context confined to 
charitable purposes, nor were the powers of local authorities 
under s. 4 (1) of the Physical Training and Recreation Act, 1937, 
by s. 1 of the Recreational Charities Act, 1958, limited to charitable 
activities. Was there here, however, a trust which, although not 
charitable, fell within the ‘‘anomalous’”’ class of trusts of a 
public character which the court could efficiently and would 
enforce ? In his judgment the answer was in the negative, for, 
although this trust was specific, in the sense that it indicated a 
purpose capable of expression, yet it was of far too wide and 
uncertain a nature to qualify as an enforceable trust. It was also 
contended that, whether the parish council were or were not a 
body confined in activity to charitable purposes, the true 
meaning of the vital words “‘ for the purpose of providing some 
useful memorial to myself ’’ was that they were, as a matter of 
language, equivalent to a trust for the benefit of the local 
inhabitants of North Tawton Parish and therefore, according to 
authority, charitable. He (his lordship) could not so construe 
this gift. Accordingly, the appeal should be dismissed. 


SELLERS, L.J., concurred, and Harman, L.J., delivered a 
concurring judgment. Appeal dismissed. 

APPEARANCES: John Arnold, Q.C., and C. A. Settle (Biddle, 
Thorne, Welsford & Barnes, for G. D. Cann & Hallett, Exeter) ; 
Michael Albery, Q.C., and Oliver Lodge (Peacock & Goddard) ; 
Denys Buckley (Treasury Solicitor). 


{Reported by J. A. Grirritus, Esq., Barrister-at-Law] [3 W.L.R. 799 


LIBEL ACTION ALLOWED TO HIBERNATE FOR 
TWELVE YEARS: POVERTY NO EXCUSE FOR DELAY 
Crisp v. Daily Herald (1929) and Others 
Hodson and Ormerod, L.J J. 30th October, 1959 

Interlocutory appeal from Salmon, J. 

The plaintiff, a woman journalist and writer by profession, 
issued, on 17th October, 1947, a writ against a newspaper and 
its publishers and owners in respect of a report of a public meeting 
in September, 1947, of an organisation of which she was then 
chairman. A statement of claim, prepared by counsel, was 
delivered, alleging inter alia that the words complained of meant 
that the plaintiff had acted in an unconstitutional, dictatorial 
and improper manner, and had improperly conducted the affairs 
of the organisation. The defence delivered claimed inter alia 
that the words were a fair and accurate report of the proceedings 
at a public meeting. Shortly afterwards, the plaintiff suffered a series 
of misfortunes. Her husband, who had been earning a substantial 
salary, was killed ; she was left with two small children and was 
unable to earn her living ; she was made bankrupt ; and only in 
1951 did she receive a pension of £500 a year less certain 
deductions. Because of her financial position she took no further 
steps in the action until 1959, when notice of intention to proceed 
was served on the defendants. They thereupon applied to have 
the action struck out, and Master Jacob granted them leave to 
do so. Salmon, J., dismissed the plaintiff's appeal from that 
order. She appealed by leave of the Court of Appeal, conducting 
her appeal in person with ability and skill. 

Hopson, L.J., dismissing the appeal, said that the question 
was whether it could be said that the judge was wrong in 
exercising his discretion by refusing to allow a plaintiff in these 
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financial circumstances to resuscitate this action after it had 
gone to sleep for so long. In Krakauer v. Katz [1954] 1 W.L.R. 
278, where the real reason for a plaintiff's delay in pursuing his 
action was that he was waiting until the defendant’s financial 
position had improved, Denning, L.J., had said that if a plaintiff 
allowed an action to go tosleep, the court in its discretion usually 
dismissed it for want of prosecution unless good cause were 
shown. Here the plaintiff said she had waited until her own 
financial position improved ; and the question was whether the 
judge was wrong in not taking into account her relative 
impecuniosity. His lordship was not prepared to say that that 
lady, though by no means well off, was shut out from the courts 
by reason of impecuniosity. She had had a larger income than 
many of her fellow citizens and was fortunate enough to be a 
person obviously capable of conducting her own case. The 
courts were open to litigants in person, and many such acted and 
succeeded not only at first instance but also in the Court of Appeal. 
The costs of acting in person were very small indeed; and in 
this case the preliminary work had been done by counsel and 
there was nothing left for the plaintiff to do but to get the case 
set down for trial by jury, and pay, if necessary, a hearing fee of 
£3. But even if she had been able to set up a case of absolute 
impecuniosity, his lordship was not satisfied that the law made 
any exception in favour of plaintiffs who were unable to proceed 
by reason of poverty; and there was some authority to the 
contrary (Roberts v. Tunstall (1845), 4 Hare 261). The plaintiff 
had told the court that it was because of the defendants’ libel 
that she had been prevented from pursuing her action all these 
years; but that was the very matter in dispute in this case ; 
and though the defendants were a newspaper and therefore 
probably more amply supplied with funds than the plaintiff, 
justice must be meted out to them too. They had to meet a 
case where one issue was what had been said at a public meeting 
twelve years ago. That would involve calling witnesses. No 
doubt the plaintiff had a full account of what took place at that 
meeting ; and somewhere in the newspaper’s office there would 
no doubt at some time have been shorthand notes of what the 
reporter took down at that meeting. But after this lapse of time 
it did not follow that those notes had been preserved, even though 
a writ had been issued. It would not be fair to the defendants 
that this action should be resurrected after all this time unless 
good cause were shown. Though his lordship had some sympathy 
with the plaintiff, it would be wrong to interfere with the exercise 
of the judge’s discretion in this case. The appeal should be 
dismissed. 


ORMEROD, L.J., concurred. 


APPEARANCES : The plaintiff in person ; Gerald Gardiner, Q.C., 
and Hugh Davidson (Simmons & Simmons). 


(Reported by Miss M. M. Hi1t, Barrister-at-Law] 


HOUSING: COMPULSORY PURCHASE: POWER OF 
POLICE AUTHORITY TO ACQUIRE LAND FOR 
“FUNCTIONS OF THE POLICE ” 


Hazeldine and Others v. Minister of Housing and Local 
Government and Another 


Hodson and Ormerod, L.JJ., and Upjohn, J. 
3rd November, 1959 


Appeal from Lord Parker, C.J. 


On 31st May, 1957, the Cheshire police authority made an 
order for the compulsory purchase of a plot of land at Cheadle 
Hulme, Cheshire, the land being required for the provision of 
houses for police officers. Objections being made to the order, 
a public inquiry was held and the order was confirmed by the 
Minister of Housing and Local Government and published on 
10th April, 1958. A motion to quash the order came before 
Lord Parker, C.J., on 30th October, 1958, which was brought by 
the owner of the land, the tenant and an adjoining owner, who 
contended that the order was invalid on the ground that the 
power to purchase land compulsorily ‘‘ for the purpose of any 
of the functions of the police authority’ under s. 15 of the 
Police Act, 1946, did not include the provision of houses for 
police officers. The motion was dismissed and the applicants 
appealed. 

Hopson, L.J., said that there was no express reference in 
s. 15 or elsewhere in the 1946 Act enabling the police authority 
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to acquire land for the purpose of housing, and the argument 
rested on that omission. It was said, and rightly said, that in 
other cases express provision was made. It had been argued 
that a statute which took away from a private person in the 
public interest his land must be strictly construed, and looked at 
strictly the word “‘ functions ’’ meant duties, and that there was 
no reason to expand that word so as to include the provision of 
houses. One had to consider the whole phrase—giving weight 
to the omission of housing—used by Parliament in s. 15 of the 
Act. The “ functions ’”’ in question were those of the police 
authority and his lordship agreed with Lord Parker that they 
were not limited by the statute in particular but were to provide 
an efficient police force and service and to ensure law and order. 
The functions of the authority had necessarily to include such 
things as were reasonably necessary for the provision of an 
efficient service. He had no doubt that as a matter of law those 
words were satisfied by the order in this case, and that the 
provision of housing was required for the functions of the police 
authority. The appeal would be dismissed. 


ORMEROD, L.J., and UpJouN, J., concurred. 


APPEARANCES : Jain Glidewell (Jaques & Co., for Whittingham, 
Glass & Morrison, Manchester); J. R. Cumming-Bruce (Solicitor, 
Ministry of Housing and Local Government). 


(Reported by Mrs. Irene G. R. Moses, Barrister-at-Law] 


Queen’s Bench Division 


NEGLIGENCE: INJURY CAUSED BY CHILD WITH 
SHOTGUN: LIABILITY OF PARENT 


Newton v. Edgerley 
Lord Parker, C.J. 17th July, 1959 
Action heard at Manchester Assizes. 


The infant plaintiff received an injury to the right leg when a 
shotgun which the defendant’s son, aged twelve years, was 
carrying under his arm was discharged by the act of a third boy 
whilst all three were walking in file through a wood. The 
defendant’s son had bought the gun out of his savings, with his 
father’s approval. The defendant had instructed his son in the 
use of the gun, but not as to the way to handle the weapon when 
others were present—in particular if he was walking with others 
in single file—since he had forbidden him to take the gun off 
the farm, and had told him not to use it, even on the farm, when 
other children were present. The son had taken the gun off the 
farm in disobedience to the defendant's instructions on the 
occasion of the accident. 

LorpD PARKER, C.J., said that negligence was a failure to use 
reasonable care in all the circumstances. In the present case, 
in the exercise of reasonable care the father eifher ought to have 
prevented the son from having this gun at all or, if the son did 
have the gun, he ought to have realised that the boy would 
sooner or later go out with others and, accordingly, have given 
him very careful instructions as to the use of the weapon if others 
were present. This father never did instruct the boy as-to the 
way to handle the weapon when others were present and, in 
particular, if he was walking with others in single file, for the 
very good reason that the father had forbidden him to go out 
with others. The boy at the time was obeying his father’s 
instructions, which were that, when the gun was loaded and cocked, 
it should be either pointed towards the ground or pointed up in 
the air. What the father had never told the boy was that if he 
was walking in single file, he should not only point it to the 
ground or up in the air but uncock it at least—if not open the 
barrel. In those circumstances the father ought either to have 
forbidden the use of the gun at all or else to have ensured that if 
the boy succumbed to temptation and went out he would not be 
a danger to others. The case was distinguishable from Donaldsen 
v. McNiven (1952), 96 Sot. J. 747, and there was a failure to 
use reasonable care to prevent the boy from using the gun at all, 
or alternatively, if he was allowed to use it, to instruct him in its 
use in the presence of others. Judgment for the plaintiff. 

APPEARANCES: Fenton Atkinson, Q.C., and S. R. Baker 
(Henry Greenall & Co., Warrington) ; Godfrey Heilpern (Cobbett, 
Wheeler & Cobbett, Manchester, for Joseph Keogh, Northwich). 

(Reported by J. D. Pennincron, Esq., Barrister-at-Law] [1 W.L.R. 1031 
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SHIPPING: EXCEPTIONS CLAUSE IN 
CHARTER-PARTY: STRIKES 


Reardon Smith Line, Ltd. v. Ministry of Agriculture, 
Fisheries and Food 


Garibaldi Societa Co-operative di Navigazione A.R.L. v. 
President of India 


Carlton Steamship Co., Ltd., and Another v. Ministry of 
Agriculture, Fisheries and Food 


Cape of Good Hope Motor Ship Co., Ltd. v. Same 


Miramar Compania Naviera S.A. v. Government of the 
Union of South Africa 
McNair, J. 15th October, 1959 

Action. 

By an exceptions clause in five charter-parties, ‘‘ Lay or working 
days shall not count at ports of loading during any time when the 
supply or loading of stiffening, or the supply or bringing by rail, 
craft or otherwise to port of loading or alongside the vessel, or the 
loading of the cargo or the intended cargo, or any part thereof, 
is delayed by . . . force majeure . . . strikes, . . . or any other 
hindrance of whatsoever nature beyond the charterers’ control 
... Asa result of a strike on 17th February, 1953, of elevator 
men at five out of the seven elevators at Vancouver, and at the 
single elevator at New Westminster, thirty-one tramp vessels 
(including the five to which the charter-parties referred to above 
related) chartered to load full cargoes of wheat, and arriving at the 
port after the strike began, were subject to serious delays since no 
full cargoes of wheat were loaded there during the strike. During 
the strike, though no tramps (with one exception) loaded wheat in 
bulk from the two elevators not affected by the strike, from these 
two elevators wheat in bulk amounting to 63,435 tons was by 
direction of the Canadian Wheat Board loaded as parcel cargoes 
into liners, and when the loading of bulk wheat into tramps was 
resumed after the strike ended the tramps were loaded in the 
order of their arrival at Vancouver. The shipowners claimed 
demurrage and the charterers counter-claimed for despatch money. 


McNair, J., said that the question had been posed whether, 
accepting that Vancouver was and remained a properly nominated 
loading port, the charterers could bring themselves within the 
exceptions clause. This question primarily involved (1) the 
proper construction of the particular clause, and (2) the application 
of the clause so construed to the particular facts. On the question 
of construction, it must first be observed that the clause in 
question was drawn in particularly wide terms. Secondly, the 
enumerated causes of delay were extremely varied and exhaustive. 
Thirdly, the concluding words “‘ or any other hindrance of what- 
soever nature beyond the charterers’ control’’ were not limited 
to causes ejusdem generis with the specified causes and must be 
given their literal meaning. Fourthly, this clause, though 
expressed to be a clause which cut out from the lay or working 
days the time during which the delay operated, was properly to be 
regarded as a qualification upon the charterers’ absolute obligation 
to have the cargo or sufficient cargo ready at the loading port. 
Having considered the authorities, he had come to the conclusion 
that there was no settled rule of construction that a specific 
exception, such as strikes or war, could not be relied upon if the 
strike or war was operative at the time when the contract was 
made or the ship ordered to the affected port. In view of the 
peculiar nature of strikes it could not be said in many cases, or 
indeed in any case, that the ship was doomed or that delay was 
inevitable. His lordship considered that it would be wrong to 
hold that the policy decision of the Canadian Wheat Board was 
an act done by the Board in its capacity as agent for the 
charterers. It was an executive action taken by the Board on 
behalf of Her Majesty in right of Canada, and accordingly the 
delay in bringing cargo down and in loading was, from the point 
of view of the charterers, delay caused by force majeure or ‘‘ other 
hindrance of whatsoever nature beyond the charterers’ control.”’ 
His lordship could not find any support for the proposition that, 
because work was going on in the port of Vancouver throughout 
the strike, the charterers could not rely upon or bring themselves 
within the exceptions clause. The conclusions he (his lordship) 
had reached on this branch of the argument were: (1) that the 
charterers were protected by the exception of strikes ; (2) that, 
whether or not the Board was to be regarded as the charterers’ 
agents, the charterers were protected by the exception of ‘‘ any 
other hindrance of whatsoever nature beyond the charterers’ 
control’’; (3) that, in fact, the Board was not the agent of the 
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charterers in making and acting upon the policy decision, and, 
that policy being reasonable, it would have been unreasonable 
for the charterers to attempt to have that decision modified, and 
that they were protected by the exception of force majeure and 
the exception of ‘‘ any other cause of whatsoever nature beyond 
the charterers’ control.’ 


APPEARANCES: Eustace Roskill, Q.C., T. G. Roche, Q.C., and 
A. J. Bateson (Richards, Butler & Co.); A. A. Mocatta, Q.C., 
and Michael Kerr (Treasury Solicitor; Wiliam A. Crump & 
Son ; Jaques & Co.). 

{Reported by Miss Erra Caryt-Tuomas, Barrister-at-Law] [3 W.L.R. 665 


PLEA OF GUILTY REFERABLE ONLY TO SECOND 
OF TWO INFORMATIONS: NON-APPEARANCE OF 
ACCUSED BEFORE JUSTICES: CERTIORARI 


R. v. Burnham, Bucks, Justices ; ex parte Ansorge 
Lord Parker, C.J., Ashworth and Hinchcliffe, JJ. 
6th October, 1959 
Application for certiorari. 


The applicant was served with two informations which alleged 
(1) that she had allowed her car to cause an unnecessary obstruc- 
tion contrary to reg. 89 of the Motor Vehicles (Construction and 
Use) Regulations, 1955, and (2) that she had contravened the 
London Traffic (Restriction on Waiting) (Station Parade, 
Gerrards Cross) Regulations, 1952. Accompanying the informa- 
tions were forms pursuant to the Magistrates’ Courts Act, 1957, 
s. 1 (1), and the Magistrates’ Courts Rules, 1958. One was 
headed ‘‘ Statement of facts’’: it set out that if the applicant 
wished to plead guilty, the matter could be dealt with without 
her appearing at court, and that in that event the statement of 
facts therein set out would be, in effect, the evidence adduced 
against her, and it set out the two offences alleged by the two 
informations. A second form, which was headed “ Notice of 
plea of guilty,’’ was for the applicant to fill up if she chose 
to plead guilty, and for her to set out the mitigating cir- 
cumstances to be read out to the court. In completing the 
second form, the applicant only referred to the offence alleged 
by the second information, and made no reference to causing 
unnecessary obstruction, which was the subject of the first 
information. When the matter came up before the magistrates 
the applicant did not appear. The magistrates treated her plea 
of guilty as a plea to both informations, and fined her on each. 
She applied for an order of certiorari to quash the two convictions, 
contending, inter alia, in relation to the second conviction, that 
to convict on the first information and then to deal with and 
convict on the second put her in peril twice on the facts of the 
case. 

Lorp ParKER, C.J., said that, while he had every sympathy 
with the magistrates, the provisions of s. 1 of the Magistrates’ 
Courts Act, 1957, had to be complied with strictly, and here the 
only express plea of guilty before them was in regard to the 
second information. Accordingly, so far as the first information. 
was concerned, they in fact found her guilty and fined her in her 
absence and without any evidence whatsoever, and in his lord- 
ship’s judgment the conviction on the first information must be 
quashed. But it had been urged on behalf of the applicant that 
the second conviction ought also to be quashed. Broadly 
speaking, certiorari only lay where there was lack of jurisdiction 
or where there was an error of law on the face of the record. 
Before the magistrates could decide whether to convict or not 
on the second information, they must inquire into the matter to 
see what were the facts. That they had jurisdiction to enter into 
the matter there could be no doubt, and accordingly certiorari 
would not lie for want of jurisdiction. If and so far as they went 
wrong in law, certiorari would only lie if there was an error of 
law on the face of the record, and, looking at the record in this 
case, the two offences under the two different regulations might, 
for all this court could tell, have taken place at quite different 
times albeit on the same day. In addition, there remained the 
question whether this was a case in which the court should 
exercise its discretion to grant an order. It seemed to his 
lordship that what Lord Goddard said in R. v. Campbell ; ex 
parte Nomikos [1956] 1 W.L.R. 622, at p. 627, applied in the 
present case. It would be very novel to grant certiorari in a 
case where an applicant had deliberately pleaded guilty, and for 
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those reasons his lordship had come to the conclusion that the 
second conviction should stand. 
ASHWORTH and HINCHCLIFFE, JJ., agreed. 
APPEARANCES: Henry Summerfield (Amery-Parkes & Co.) ; 
the respondents did not appear and were not represented. 
[Reported by Miss Erra Caryt-Tuomas, Barrister-at-Law] [1 W.L.R. 1041 


CROWN: CIVIL SERVANT: TERMS OF EMPLOY- 


MENT: PURPORTED EXCLUSION OF CROWN’S 
RIGHT TO DISMISS AT PLEASURE 
Riordan v. War Office 
Diplock, J. 15th October, 1959 
Action. 


The War Department (Outstations) Civilian Staff Regulations, 
1950, made by the Army Council under letters patent, which 
regulate the terms of employment of civilian employees, provide, 
by reg. 16, that all employees engaged shall be required to 
sign a statement that they understand they will be serving under 
the conditions laid down by the regulations; by reg. 437 that 
specified periods of notice shall be given to employees on discharge, 
and by reg. 438 that an unestablished employee wishing to 
terminate his employment shall be required to give notice in 
writing. On a Friday in April, 1956, the plaintiff, a civilian 
employee at a War Office outstation, after a dispute at his work, 
told his superior officer he wished to resign and handed to him a 
typewritten form of resignation prescribed by reg. 438 on which 
the plaintiff had filled in his name and address, which he had 
addressed to the commanding officer, but which he had not signed 
or dated. An hour later he sought to withdraw it, but as it had 
already been handed to a senior officer to await the return of the 
commanding officer the following Monday, he was told that it 
was too late to do so. On 16th April, the commanding officer, on 
receipt of the form, decided to accept the resignation and wrote 
to the plaintiff informing him of his decision, telling him that his 
service would terminate the following Friday, 20th April. Under 
reg. 437 the plaintiff was entitled to fourteen days’ notice. The 
plaintiff, who denied that he had resigned, claimed damages 
from the War Office for wrongful dismissal. The War Office 
contended that the plaintiff had no cause of action as he was not 
employed under a contract of employment but at the will of the 
Sovereign and so could be dismissed at pleasure ; alternatively, 
that he had terminated his own employment. 


DieLock, J., said that if the plaintiff had been dismissed, it 
was well-established law that the Sovereign, through her officers, 
could terminate at pleasure the employment of any person in 
the public service except in special cases where it was otherwise 
provided by law (per Lord Goddard, C.J., in Inland Revenue 
Commissioners v. Hambrook [1956] 2 Q.B. 641, at p. 649). The only 
material upon which the plaintiff could rely to show that his 
conditions of employment made his an exceptional case were the 
regulations made by the Army Council. They had not been 
made under any statutory power and were no more than 
instructions by the Army Council on behalf of the Sovereign of 
the terms upon which civilian employees were to be engaged. 
It seemed to his lordship that the regulations purported to lay 
down mutually binding terms of employment between the 
Crown and the employee to which the consent of the employee 
had to be obtained upon his entering into the service of the 
Crown—see reg. 16. They created a relationship sufficiently 
analogous to a contractual relationship between the Crown and 
the employee to make it proper for him to construe them in the 
same way as the terms of a contract of employment. 
Regulation 437, by providing for a specific period of notice of 
termination to be given to an employee by the Crown, purported 
to exclude the Crown’s right to dismiss at pleasure ; but in so far 
as they did purport to take away the Crown’s right they were 
void. It made no difference that the regulations purported to 
oust the Crown’s right to dispense with the plaintift’s service at 
pleasure, as there was no express provision in the letters patent 
authorising the Army Council to abandon the Crown’s prerogative 
tight to do so. The Crown’s absolute power of dismissal could 
only be restricted by statute and anything short of a statute 
which purported to restrict it was void as contrary to public 
policy. The plaintiff could have no right of action arising out 
of the termination of his employment. It was strictly unnecessary 
to consider whether the plaintiff had in fact terminated his own 
employment but, intending to resign, he had handed the notice 
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of termination voluntarily to the stores superintendent, as agent 
of the commanding officer, and it was received by him in that 
capacity. When the plaintiff sought to withdraw the notice, it 
was too late to do so without the consent of the appropriate officer 
and no such consent was given. The plaintiff therefore terminated 
his own employment and his action failed. 
APPEARANCES: The plaintiff in person; /. R. Cumming-Bruce 
(Treasury Solicitor). 
{Reported by Mrs. E. M. We_twoop, Barrister-at-Law] [1 W.L.R. 1046 


ROAD TRAFFIC: THIRD-PARTY INSURANCE : “ USE” 
OF VEHICLE ON ROAD 
Elliott v. Grey 
Lord Parker, C.J., Cassels and Edmund Davies, JJ. 
30th October, 1959 

Case stated by South Shields justices. 

The owner of a motor car which had broken down left it 
parked in the road outside his house and suspended the third- 
party cover in respect of his use of the car until he had put it 
into running order again. The owner was convicted by the 
justices on a complaint that on 7th February, 1959, contrary to 
s. 35 (1) of the Road Traffic Act, 1930, he unlawfully used the 
motor car when there was not in force in relation to him as user 
of the car such insurance cover in respect of third-party risks as 
complied with the requirements of Pt. II of the Act. On 
7th February, 1959, the car could not be mechanically propelled 
because the engine would not work and the battery had been 
removed and on that day the owner had no intention of driving 
it or removing it from its position in the road. The owner 
appealed. 

LorD PARKER, C.J., said that the short question was what 
was meant by the words ‘“‘ use a motor vehicle”’ on the road 
within the meaning of s. 35 of the Road Traffic Act, 1930. One 
thing seemed to be clear, that ‘‘ use’ in that section was used in 
contradistinction to the word “‘ drive ’’ which appeared in other 
sections such as ss. 11 and 12 which dealt with dangerous and 
careless driving. Prima facie, it was a wider term and included 
something more than driving and certainly would include moving. 
It was conceded that an offence could well be committed under 
s. 35 in the intervening periods between driving or between moving. 
His lordship was influenced by the fact that the section appeared 
in Pt. Il of the Act under the heading of ‘‘ Provision against 
third-party risks arising out of the use of motor vehicles.’’ It 
was for the protection of third parties. The word “ use’’ was 
really equivalent to ‘‘ have the use of a motor vehicle on the 
road.”’ The car could be moved, albeit not driven, and in those 
circumstances the owner had the use of it on a road within the 
meaning of the section. 

CASSELs and EpmunpD Davies, JJ., agreed. Appeal dismissed. 

APPEARANCES : James Miskin (Amery-Parkes & Co.) ; Frank 
Whitworth (Speechly, Mumford & Soames, for Town Clerk, South 


Shields). 
{Reported by A. H. Bray, Esq., Barrister-at-Law] 


ROAD TRAFFIC: LOCAL GOVERNMENT: DAMAGE 
TO PROPERTY VESTED IN LOCAL AUTHORITY : 
RECOVERY OF EXPENSES OF REPAIR 
Kensington Borough Council v. Walters 
Lord Parker, C.J., Cassels and Edmund Davies, J J. 
30th October, 1959 

Case stated by Park justices sitting at Kensington. 

By s. 181 (3) of the London Government Act, 1939: “‘ If any 
person accidentally or carelessly damages any property vested in 
a local authority, the authority may recover from him summarily 
as a civil debt the expenses incurred by it in making good the 
damage.’’ The respondent, while driving his car, was involved in 
a collision with another car for which the driver of the other car 
was responsible. The other car had hit the side of the respondent's 
car with such force that it drove his car into a street refuge, the 
property of the local authority. After the authority had repaired 
the refuge, they claimed the expenses of such repair from the 
respondent and, on his failure to pay, issued a complaint against 
him that he owed the sum of the expenses to them in accordance 
with s. 181 (3) of the Act of 1939. The justices dismissed the 
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complaint on the grounds that the person really at fault was the 
driver of the other car. The local authority appealed. 

Lorp ParKEr, C.J., said that s. 181 (3) provided a speedy 
remedy for a local authority to recover expenses incurred in 
repairing damage without having to consider who was blame- 
worthy in that respect. They were entitled under the subsection 
to recover from the person whose hand or vehicle had actually 
come in contact with and damaged their property. This was in 
accordance with Harding v. Barker (1889), 53 J.P. 308, a case 
under the Metropolis Management Act, 1855, which had similar 
wording to the 1939 Act. In his lordship’s view, s. 181 (3) did not 
relate to anybody but the person who did the accidental or 
careless act, whether voluntarily or involuntarily, as in the 
present case. The case should go back to the justices with an 
intimation that the complaint was proved. 

CassELS and Epmunp Davies, JJ., delivered concurring 
judgments. 

APPEARANCES: Paul Wrightson (J. Waring Sainsbury, Town 
Clerk, Kensington) ; the respondent in person. 


Reported by A. H. Bray, Esq., Barrister-at-Law 


Court of Criminal Appeal 


CRIMINAL LAW : PREVENTIVE DETENTION : 
SECTION 23 NOTICE: LENGTH OF NOTICE 
REQUIRED 
R. v. Long 


Lord Parker, C.J., Ashworth and Edmund Davies, J J. 
19th October, 1959 

Appeal against sentence. 

The Criminal Justice Act, 1948, s. 21 (2), provides: ‘‘ Where a 
person who is not less than thirty years of age (a) is convicted on 
indictment of an offence punishable with imprisonment for a 
term of two years or more ; and (b) has been convicted on indict- 
ment on at least three previous occasions since he attained the 
age of seventeen of offences punishable on indictment with such a 
sentence, and was on at least two of those occasions sentenced 
to Borstal training, imprisonment or corrective training; then 
... the court may pass. . . a sentence of preventive detention...” 
By s. 23 (1) of the Act : “‘ For the purpose of determining whether 
an offender is liable to be sentenced to... preventive detention . . . 
no account shall be taken of any previous conviction or sentence 
unless notice has been given to the offender . . . at least three days 
before the trial that it is intended to prove the conviction or 
sentence; ...’’ The appellant pleaded guilty at Southampton 
Quarter Sessions to storebreaking, and was placed on probation 
for three years. [ive months later he was convicted at Grimsby 
Quarter Sessions of larceny, and was sentenced to three years’ 
imprisonment. He was brought back to Southampton Quarter 
Sessions for the breach of the probation order to be dealt with 
there, and on 18th July, 1959, a notice under s. 23 of the Act 
was served upon him, setting out convictions which it was 
proposed to prove in order to establish his liability to a sentence 
of preventive detention. The appellant was brought before the 
court on 20th July, and in order to enable, as it was thought, the 
statutory period of three days to run, the case was adjourned to 
2ist July; the appellant was then sentenced to eight years’ 
preventive detention. He appealed upon the ground, inter alia, 
that insufficient notice had been given to comply with the 
requirements of s. 23. 

Lorp PARKER, C.J., said that with regard to the running of 
time the normal rule was that the day of service of a notice was 
not included, but the date of the later event to which the notice 
referred was. If that rule applied in this case, the trial would 
have taken place three days after the service of the notice. The 
present case, however, would appear to fall within the exception 
set out on p. 140 of Halsbury’s Laws of England, 2nd ed., vol. 32: 
“When a period is fixed before the expiration of which an act 
may not be done, the person for whose benefit the delay is pre- 
scribed has the benefit of the entire period, and accordingly 
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in computing it the day from which it runs as well as the day on 
which it expires must be excluded.”” In R. v. Turner [1910) 
1 K.B. 346 the requirement of seven days’ notice of intention to 
insert a charge in the indictment of being a habitual criminal 
had been construed as meaning seven clear days. The same 
interpretation should be put on the words in s. 23. Accordingly, 
the appellant did not qualify for a sentence of preventive deten- 
tion, and the court would substitute a sentence of five years’ 
imprisonment. His lordship also wished to draw attention to the 
fact that the breach of probation had not been properly put to 
the appellant. In R. v. Devine (1956), 40 Cr. App. R. 45, the court 
had said that the breach alleged should be put in the clearest 
possible terms to the defendant and he should be asked whether 
he admitted it or not; here the clerk of the peace had put the 
matter to the appellant in the most generous terms. 


APPEARANCES: Patricia Coles (Registrar, Court of Criminal 


Appeal). 


[Reported by Grove Hu tt, Esq., Barrister-at-Law] 


CRIMINAL LAW: CAUTION: PRISONER’S SILENCE: 
COMMENT IN SUMMING-UP 
R. v. Davis 
Lord Parker, C.J., Ashworth and Edmund Davies, JJ. 
19th October, 1959 

Appeal against conviction. 

The appellant was charged at Hertfordshire Quarter Sessions 
with storebreaking and receiving. It was proved that certain 
goods had been stolen, and that shortly afterwards the appellant 
had been seen carrying the goods from a van to the house where 
he lodged. His explanation was that the goods had been brought 
to the house and he was innocently assisting in the task of 
carrying them in. He was arrested and told that the police had 
reason to believe that he was concerned in stealing the goods, and 
was cautioned. He replied: ‘‘ I am saying nothing.” In his 
summing-up the deputy-chairman said: ‘‘ Members of the jury, 
a man is not obliged to say anything, but you are entitled to use 
your common sense. If Davis was in the position that he now 
would have you believe he was in . . . would he say to the police: 
‘I am saying nothing’? .. . Can you imagine an innocent man 
who had behaved like that not saying something to the police 
about this in the course of the evening or the next day, or even a 
little time afterwards ? He said nothing.’’ The appellant was 
convicted of storebreaking and appealed upon the ground that 
the deputy chairman’s comments on his silence when cautioned 
amounted to a misdirection. 


Lorp Parker, C.J., said that comments of this nature 
on the appellant’s silence amounted to a misdirection only if 
they constituted an invitation to the jury to form an adverse 
view of him. This was the test laid down by Humphreys, J., 
in FR. v. Gerard (1948), 32 Cr. App. R. 132. There were various 
cases on both sides of the line, but they all turned upon this 
question. In the present case, the deputy chairman’s comments 
were undoubtedly inconsistent with the appellant’s innocence. 
The court felt that the case was most like R. v. Naylor (1932), 
23 Cr. App. R. 177. Unfortunate as it was, the conviction must 
be quashed. 

APPEARANCES: Patricia Coles (Registrar, Court of Criminal 


Appeal). 


{Reported by Grove Hutt, Esq., Barrister-at-Law] 


WEEKLY LAW REPORTS: REFERENCES 
The following page numbers can now be given in respect ol 
cases published in these columns on the dates indicated :— 
30th October, 1959 :— 
R. v. Podola ; 
13th November, 1959 :— 


ao 


3 W.L.R. 7 


Abbott v. Philbin << xe 3 W.L.R. 739 
Grey v. Inland Revenue Commissioners .. 3 W.L.R. 759 
Sharma v. Sharma and Davis 1 W.L.R. 1035 


MURDER TRIAL RECONSTRUCTED 
Home Service series, ‘‘ The Verdict of the Court,’’ to be heard on 
Friday, 27th November, at 7 p.m. 


The trial of Jessie M’Lachlan for murder in 1862 will be the 
next of the reconstructed trials to be broadcast in the B.B.C.’s 
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solicitors who are subscribers either directly or through a newsagent, should be addressed 
Solicitors’ Journal, Oyes House, Breams Buildings, Fetter Lane, E.C.4. 
by the name and address of the sender on a separate sheet, together witha 
Jor the return of documents submitted, and no undertaking can be given to reply 
by any particular date or at all. 
Landlord and Tenant—Business TENANCY—NOTICE 


Sale of Land—ExcHANGE OF CONTRACTS By PosT—PAYMENT 
oF DEPOSIT—VENDOR UNABLETO PROCEED WITH NEGOTIATIONS— 
VALIDITY OF CONTRACT 


Q. We act for A, who entered into negotiations to purchase 
a freehold property from B for £525. There was considerable 
urgency to complete, and on 13th April, B’s solicitors posted 
the vendor’s part of the contract signed by B, together with the 
abstract of title, to A’s solicitors. On 15th April, A’s solicitors 
posted to B’s solicitors the purchaser’s part of the contract 
signed by A, together with a cheque for the 10 per cent. deposit. 
On the same day, i.e., 15th April, B’s solicitors wrote to say 
that B could not proceed and must withdraw from the negotia- 
tions, this letter being received by A’s solicitors on 16th April. 
We have claimed on behalf of A that there was a binding contract 
in existence at the moment A’s part of the contract was posted 
to B’s solicitors on 15th April, and that the letter from B’s 
solicitors of 15th instant purporting to break off the negotiations 
would not affect the validity of such contract. Is the claim 
we have made on behalf of A justified ? 


A. We assume that there is no possibility of establishing that 
there was a binding contract before the contracts were signed 
and exchanged as was the case, e.g., in Branca v. Cobarro |1947] 
K.B. 854. If this assumption is correct, the position is uncertain 
as there is no authority as to whether a binding contract was 
concluded at the moment that A’s part of the contract was posted 
to B’s solicitors. The point was left open in Eccles v. Bryant & 
Pollock [1948] 1 Ch. 93 (see particularly the judgment of Lord 
Greene, M.R., at pp. 97-98), although where The Law Society’s 
Conditions of Sale, 1953, apply, the contract is complete only 
at the time of actual delivery of the other part at the premises 
of the person to whom it is addressed (Condition 4 (4)). In 
our view, whether or not The Law Society’s Conditions of Sale 
were incorporated, if you are to be sure that a binding contract 
between A and B could be established it would be necessary 
to be able to prove that the part of the contract signed by A 
atrived at the premises of B’s solicitors before you received the 
letter of withdrawal. This letter was of no effect until it arrived 
at your office (Byrne & Co. v. Leon Van Tienhoven & Co. (1880), 
5 C.P.D. 344). See also Henthorn v. Fraser [1892] 2 Ch. 27. 


NOTES 


EGYPTIAN COMPENSATION CLAIMS 

Earlier this year, we discussed at length the question of 
compensation claims for losses sustained by British nationals in 
relation to property in Egypt (see pp. 316 and 319, ante). The 
Foreign Compensation Commission (Egyptian Claims) Rules, 
1959, r. 7, which fixed time limits in respect of applications made 
under the Foreign Compensation (Egypt) (Determination and 
Registration of Claims) Order, 1959, has now been revoked by 
the Foreign Compensation Commission (Egyptian Claims) 
(Amendment) Rules, 1959 (S.I. 1959 No. 1887). The Rules 
came into operation on 13th November last. 





BOARD OF TRADE APPOINT INSPECTORS 

Ir. JoHN OswaLtp Marr Hunter, Q.C., and Mr. THomas 
CHALMERS CuRRIE, chartered accountant, have been appointed 
by the Board of Trade on application of members of the company 
under s. 164 (1) of the Companies Act, 1948, as inspectors to 
investigate the affairs of Eglinton Hotels (Scotland), Ltd. The 
Board of Trade have also obtained the leave of the High Court to 
appoint inspectors under s. 14 (3) of the Insurance Companies 
Act, 1958, to investigate the affairs of Pilot Assurance Co., Ltd. 
The Board have now appointed Mr. NeEvILLE Fautks, Q.C., 
and Mr. R. K. Locnueap, F.1.A., F.S.S.. Mr. Neville Faulks is 
already inquiring on behalf of the Board of Trade into the affairs 
of J. H. Jasper & Co., Ltd. The Pilot Assurance Co., Ltd., 
belongs to the Jasper Group of companies. 


AND 


TERMINATING TENANCY—No COMMUNICATION RECEIVED 
FROM TENANT—ACCEPTANCE OF RENT SINCE DATE OF 
TERMINATION—WHETHER ORIGINAL NOTICE STILL VALID 


Q. We act for the landlord of premises comprising shop and 
dwelling accommodation. The premises are let on a weekly 
tenancy, the tenant paying £1 per week and his own rates. 
On 28th February, 1958, we served on the tenant on behalf 
of our client a notice in Form 7 in the Appendix to the Landlord 
and Tenant (Notices) Regulations, 1954, terminating the tenancy 
on 15th September, 1958. No communication has been received 
from the tenant since the notice was served; we are however 
satisfied that the notice was duly received by the tenant. As 
our client was prepared to allow the tenant to remain in the 
premises on payment of an increased rent negotiations were 
commenced, but no satisfactory agreement has been reached. 
The landlord has continued to accept the rent throughout the 
period. In view of this fact is the original notice which was 
served still effective or are any further preliminary steps required 
prior to commencement of court proceedings to obtain possession 
of the premises ? If further steps are required what are they ? 


A. The failure of the tenant to notify the landlord whether 
or not he would be willing to give up possession on 15th September, 
1958, entitled the landlord to possession on that date: Landlord 
and Tenant Act, 1954, s. 29 (2) (and see Re Nos. 55 and 57 Holmes 
Road, Kentish Town; Beardmore Motors, Ltd. v. Birch Bros. 
(Properties), Ltd. [1958] 2 W.L.R. 975; 102 Sor. J. 419). His 
acceptance of rent since that date may, in our opinion, have 
brought a new weekly tenancy into being on ordinary common- 
law principles (Doe d. Jackson v. Wilkinson (1824), 3 B. & C. 413), 
and would, we consider, be held to have this effect if negotiations 
were discontinued without any demand for possession by the 
landlord. If, however, the landlord’s attitude has been that the 
tenancy had become a “ business statutory tenancy,” he having 
taken the necessary steps to bring the contractual business 
tenancy to an end, it would be possible for him to negative the 
inference of the creation of a new tenancy and recover possession 
without serving a fresh notice. 


NEWS 


THE SOLICITORS ACT, 1957 


On 20th August, 1959, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that the 
name of MARTIN PENRHYN JONES, of No. 21 Alexandra Road, 
Farnborough, Hants, be struck off the Roll of Solicitors of the 
Supreme Court, and that he do pay to the complainant his costs 
of and incidental to the application and inquiry. An appeal to 
the Queen’s Bench Divisional Court having been dismissed, the 
Findings and Order of the Committee were filed with The Law 
Society on 2nd November, 1959. 





REFORM OF THE LAW OF DOMICILE: FURTHER 
REFERENCE TO COMMITTEE 

The Lord Chancellor has asked the Private International Law 
Committee to reconsider the recommendations for the reform of 
the law of domicile contained in the Committee’s First Report 
in the light of the objections made in respect of the two Domicile 
Bills recently before Parliament; and to recommend what 
provisions are required to avoid any legal difficulties which may 
be expected from an alteration of the law placing a married 
woman in the same position as any other person of full age and 
capacity for the purposes of the law of domicile. Representations 
to the Committee on this subject should be made to Mr. J. M. 
Cartwright Sharp, the Lord Chancellor’s Office, House of Lords, 
London, S.W.1. 
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DEFENCE ACT, 1930 

1. At p. 390, ante, we published a notice under the above heading 
setting out details of a new scheme agreed between the Council of 
The Law Society and the Recorder of London, designed to relieve 
the Central Criminal Court of the burden of securing at short 
notice the services of solicitors willing to undertake the defence 
of poor prisioners committed to the Central Criminal Court for 
trial. The effect of the proposed new scheme was that as from the 
September, 1959, Sessions, The Law Society would arrange for 
solicitors to undertake the defence of poor prisoners standing 
trial at the Central Criminal Court, in those cases where defence 
certificates were granted by the Central Criminal Court either on 
the opening day of Sessions or between that day and the commence- 
ment of the trial of the accused. The Central Criminal Court 
would, however, continue to appoint solicitors in those cases 
where defence certificates were granted prior to the opening of 
Sessions. 

2. This month’s issue of the Law Society’s Gazette contains an 
announcement that the above scheme is to be extended and that The 
Law Society will arrange for solicitors to undertake the defence 
of poor prisoners standing trial at the Central Criminal Court in 
all cases where defence certificates are granted by the Central 
Criminal Court, and not only in those cases where defence certificates 
are granted at short notice. The solicitors will in general be 
appointed upon a rota basis from a list provided by the Central 
Criminal Court incorporating the names and addresses of all solicitors 
who submitted the particulars requested in the final paragraph of 
the notice published in our issue of 15th May, and referred to 
above. 

3. The procedure which will in future be adopted in all cases 
where applications for defence certificates are made to the Central 
Criminal Court will be as follows. On the Friday immediately 
preceding the opening day of each Sessions, a number of solicitors 
equivalent to the number of defence certificates granted or likely 
to be granted at the opening of the Sessions will be asked by The 
Law Society to attend at the Central Criminal Court on the opening 
day of Sessions to obtain the defence certificates and any necessary 
depositions or other documents, and if desired, to have preliminary 
discussions with the accused, who will be present at the court. The 
Clerk of the Court hopes that, upon an examination of the papers 
and, if necessary, after preliminary discussions with the accused, 
it will be possible for the solicitors undertaking the defence to give 
some indication on that day of the time required to prepare for 
trial, and the extent of any adjournment which may be necessary. 
The initial arrangements will be made by telephone between The 
Law Society and the solicitors concerned, and a confirmatory letter 
will be sent by The Law Society to arrive at the solicitors’ offices 
on or before the day preceding the opening of Sessions. The names 
and addresses of the solicitors will also be forwarded at the same 
time to the Clerk of the Court, who will continue to be responsible 
for allocating to the solicitors appointed the particular cases in 
which defence certificates have been granted. A record will be 
maintained by The Law Society, however, of the solicitors appointed, 
the cases allocated and the Sessions in which the defence certifi- 
cates are issued. 


POOR PRISONERS’ 


4. The announcement in the Law Society’s Gazette states that the 
above arrangements are not inflexible and may be varied, for 
example, where the accused is not in custody, or where the accused 
has nominated a particular solicitor willing to represent him, or 
where a defence certificate is granted at short notice during the 
Sessions. A warning is given that, in any event, the arrangements 
may be varied in the light of experience and of the observations of 
the profession upon the working of the scheme. 


CENSUS OF PRODUCTION FOR 1959 


The Census of Production to be taken in 1960 for the year 1959 
will be the first of a series of simple annual censuses for the years 
between the detailed census for 1958 and the next detailed census. 
An order prescribing the matters about which returns may be 
required has now been made by the Board of Trade. Under- 
takings producing coal, gas, electricity, oil-shale, crude or refined 
petroleum or shale oil products are exempted from making 
Census of Production returns. The Order, which operates from 


31st December, 1959, is the Census of Production (1960) (Returns 
and Exempted Persons) Order, 1959 (S.I. 1959 No. 1858). 
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Societies 
In THe Law Society’s Preliminary Examination held on 
12th October, 1959, forty-one candidates entered and eleven 
passed. 


Speaking at the annual dinner of the BRADFoRD Law SocIEty, 
held on 10th November, Sir Sydney Littlewood, president of 
The Law Society, said that the present scale of payment to 
solicitors and barristers for work done under the free legal aid 
Act was a “‘ standing disgrace.’’ For some years The Law Society 
and the Government had been discussing increased fees, and for 
years an increase had been promised, but no such increase had 
materialised. He said that one could reckon that every case 
done under the legal aid Act represented a loss, and in some cases 
a very heavy loss, to the solicitors concerned. 


Owing to the success of the formation of the CENTRAL 
MIDDLESEX LAw SOocIETY, steps are being taken to form a similar 
provincial law society covering the northern part of Middlesex. 
Plans for an inaugural meeting are being considered and it is likely 
to be held at Alexandra Palace on 4th January, 1960. Mr. Frank 
Wilders, solicitor, of Hornsey, N.8, is acting as secretary to the 
steering committee. It is understood that both the president 
of The Law Society, Sir Sydney Littlewood, and the secretary, 
Sir Thomas Lund, C.B.E., will attend the inaugural meeting. 
News of these activities has aroused considerable interest among 
solicitors in west London, and moves are being made to form a 
similar society for solicitors practising in west postal districts. 
Although they are comparatively close to Chancery Lane, it is 
felt that the formation of such a society would enable them to 
obtain the many benefits and advantages enjoyed by solicitors 
throughout England and Wales who belong to provincial law 
societies. Mr. C. F. Wegg-Prosser, of 159 Edgware Road, 
Paddington, W.2, would be pleased to hear from any solicitors 
in the area who are interested. 


At its annual general meeting on 29th October, the BROMLEY 
AND District Law Society appointed the following: Mr. H. J. 
Dowding, president ; Mr. C. E. Lloyd and Mr. A. T. Johnson, 
vice-presidents ; Mr. K. R. Cheeseman, hon. treasurer; and 
Mr. J. H. Gunson, LL.B., hon. secretary. 


The president of THE Law Society, Sir Sydney Littlewood, 
gave a luncheon party on 3rd November at 60 Carey Street, W.C.2. 
The guests included: The United States Ambassador, Lord 
Burnham, Lord Ritchie of Dundee, Mr. Justice Sachs, Sir Charles 
Cunningham, Mr. A. J. S. Todd, Mr. E. T. Maddox, Mr. E. S. 
Russell and Sir Thomas Lund. 


The annual dinner of the CHARTERED AUCTIONEERS’ AND 
EstaTE AGENTS’ INSTITUTE was held at Grosvenor House, Park 
Lane, on 5th November. Among those present were: the 
Minister of Housing and Local Government, Mr. Henry Brooke, 
M.P.; Mr. Justice Slade; Sir Kenneth Atkinson, chief valuer, 
Board of Inland Revenue; Sir William FitzGerald, M.C., Q.C., 
president, Lands Tribunal, and Sir Thomas Lund, C.B.E,, 
secretary, The Law Society. 


REGISTRY OF BUSINESS NAMES 
The Registry of Business Names has been transferred to 
Room 253, Lacon House, Theobalds Road, London, W.C.1: 
telephone CHAncery 4411, extension 68. The most convenient 
entrance is in Harpur Street, off Theobalds Road, and the office 
is on the second floor. 
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